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Court of Appeals of the District of Columbia 


No. 5584. 


Harlan Moore, Appellant, 
vs. 

Lansburgh & Bros. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 49716. 

Harlan Moore, Plaintiff, 

i 

I 

VS. 

Lansburgh & Bros., Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above^entitled 
cause, to wit: 


i 
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HARLAN MOORE VS. LANSBURGH & BROS. 


1 Bill of Complaint. 

Filed April 19, 1929. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 49716. 

Harlan Moore, Plaintiff, 
v. 

Lansburgh & Bros., Defendant. 

To the Honorable the Judges of the Supreme Court of the 
District of Columbia: 

1. Harlan Moore, a resident of New York in the State of 
New York, and a citizen of the State of New York and of 
the United States, brings in his own right this his bill of 
complaint against Lansburgh & Bros., a corporation or¬ 
ganized and existing under the laws of the District of 
Columbia, a citizen and inhabitant of the District of Colum¬ 
bia, and of the United States, and sued in its own right and 
having a regularly established place of business at 420 
Seventh Street, N. W., Washington, District of Columbia, 
where acts of infringement hereinafter complained of were 
committed. 

2. And plaintiff avers: 

(a) That this is a suit in equity arising under the Patent 
Laws of the United States. 

(b) That heretofore and before the 14th day of March, 
1914, plaintiff Harlan Moore, a citizen of the United States 
and a resident of New York in the State of New York, was 
the original, first and sole inventor of certain new and use¬ 
ful improvements in Rubbers and other footwear, fully 
described in Letters Patent of the United States herein¬ 
after mentioned which had not been known or used bvothers 

in this countrv before his invention or discoverv 

2 thereof, and not patented or described in any printed 
publication in this or any foreign country before his 

invention or discovery thereof, or more than two years 
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prior to his application for Letters Patent of th£ United 
States therefor, and not in public use or on salp in this 
country for more than two years prior to his saic^ applica¬ 
tion, and not abandoned by him prior to his said! applica¬ 
tion and not first patented or caused to be patented by 
him or his legal representatives or assigns in any foreign 
country upon an application filed more than twelve months 
prior to the filing of his said application in this j country, 
and that, being such original, first and sole inventor, the 
said Harlan Moore, on the 14tli day of March, 1914, made 
application in due form of law to the Commissioner of 
Patents of the United States for Letters Patent iot his said 

j 

invention and duly swore to the specification j thereof; 
whereupon such proceedings were had that on the 16th day 
of June, 1914, Letters Patent of the United States No. 
1,100,319 were duly issued for said invention on said appli¬ 
cation to said Harlan Moore, the plaintiff herein^ in con¬ 
formity with the requirements of the Statutes of tide United 
States in such cases made and provided; and plaintiff brings 
here into Court a duly authenticated copy of said Letters 
Patent and prays that the same may be taken as a part of 
this bill. 

I 

(c) That, by virtue of the premises, plaintiff became, is 
now and has been since the grant of said Letter^ Patent 
of the United States No. 1,100,319, the sole and Exclusive 
owner of all right, title and interest in, to and under sa'id 
Letters Patent, and of all claims arising or that niay have 
arisen or accrued from infringement thereof. 

(d) That plaintiff is informed and belieyes, and 
3 therefore avers, that defendant has been, $ince the 
issuance of said Letters Patent, and before ihe com¬ 
mencement of this suit, and still is, within the District of 
Columbia, and elsewhere within the United States,! without 
the license or permission of plaintiff and in infringement 
of said Letters Patent, making or causing to be ma<jle, using 
and selling rubbers or articles of footwear embodying the 
improvements or inventions claimed in said Letter^ Patent, 
all to plaintiff’s great damage. 

(e) That besides infringing plaintiff’s patent as aforesaid 
bv the sale of various articles of footwear including! rubbers 
and overshoes, infringement is particularly charged on ac¬ 
count of the sale by defendant of a rubber or overshoe or ar¬ 
ticle of footwear under the trade name “Miller ‘ Shu-Glo v ’ ”, 

i 7 
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such articles of footwear having been made bv the Miller 
Rubber Company of Akron, Ohio, aiul so plaint iff is informed 
and believes and therefore avers are obtained by defendant 
Lansburgh & Bro. from said The Miller Rubber Company 
and said The Miller Rubber Company would be joined as a 
defendant in this suit could service of process be had within 
the jurisdiction of this Court. Plaintiff is entirely willing 
that said The Miller Rubber Company may intervene in this 
suit and/or become a party defendant. Plaintiff has here¬ 
tofore and on or about November 15, 1928 by counsel noti¬ 
fied said The Miller Rubber Company by a letter addressed 
to The Miller Rubber Company at Akron, Ohio (and receipt 
of which was duly acknowledged by said The Miller Rubber 
Company through its patent attorneys in Washington, 1). C.), 
informing said The Miller Rubber Company of its infringe¬ 
ment of plaintiff's patent by the manufacture and sale of the 
Miller “Shu-Glov” and calling attention to the fact that mer¬ 
chants here in Washington selling said “Shu-Glov” product 
of The Miller Rubber Company could be sued for in- 
4 fringement here in Washington, but before any such 
suit should be brought plaintiff desired to give said 
The Miller Rubber Company an opportunity to make a satis¬ 
factory settlement of plaintiff’s claim growing out of said 
infringement of plaintiff’s patent. But said The Miller 
Rubber Company has refused to make any arrangement 
whatever with plaintiff and despite said notice of infringe¬ 
ment by plaintiff has continued to infringe said Letters Pat¬ 
ent and has caused defendant Lansburgh & Bro. to infringe 
said Letters Patent and said defendant Lansburgh & Bro. 
has infringed and has continued to infringe it, and so plain¬ 
tiff is informed and believes and therefore avers, said de¬ 
fendant is prepared and ready to continue said infringe¬ 
ment and unless defendant is restrained from so doing, 
plaintiff will suffer great and irreparable damage from said 
unlawful acts of said defendant in its own behalf and in¬ 


terest and in combination or arrangement with said The 
Miller Rubber Company and said defendant has derived 
and received and is still deriving and receiving from said 
infringing acts great gains and profits. 

(f) Plaintiff in order that said The Miller Rubber Com¬ 
pany may have knowledge of the bringing of this suit and 
opportunity to intervene or otherwise appear to defend the 
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suit, has prior to filing the suit, sent a copy of thisf bill of 
complaint to Spear, Middleton, Donaldson and Hall in 
Washington, D. C., who writing on behalf of and ajs attor¬ 
neys for The Miller Rubber Company in a letter dajted No¬ 
vember 30, 1928, answering plaintiff’s notice of infringe¬ 
ment hereinbefore mentioned, said: 

i 

“The Miller Rubber Company will be pleased to cooperate 
with you should you desire to prosecute a suit for infringe¬ 
ment as suggested in your letter, so that the question of 
validity and infringement may be speedily determined.” 

i 

5 (g) That plaintiff by a written notice before filing 

this suit duly notified defendant of said Letters Pat¬ 
ent and of plaintiff’s rights thereunder, and defendant’s in¬ 
fringement, but notwithstanding such notice by plaintiff, 
defendant, so plaintiff is informed and believes, and, there¬ 
fore, avers, has continued to infringe, and still is infringing 
said Letters Patent. 

3. Wherefore, plaintiff prays that defendant be directed 
to answer this Bill of Complaint (but not under oath, an¬ 
swer under oath being expressly waived); that an account¬ 
ing be taken of the profits realized by defendant and the 
damages to the plaintiff in the premises; that defendant, its 
clerks, officers, attorneys, agents, servants and wprkmen 
may be perpetually enjoined and restrained, and plso en¬ 
joined and restrained during the pendency of this spit, by a 
decree and injunction of this Court, from directly or in¬ 
directly infringing the aforesaid Letters Patent; tjhat de¬ 
fendant may be decreed to pay the costs and disbursements 
of this suit; and that plaintiff may have such otlier and 
further relief as to this Honorable Court mav seeih meet. 

HARLAN MOORE, * j 

Plaintiff, j 
By CHAS. J. WILLIAMSON!, 

Solicitor for Pltff. 

CHARLES J. WILLIAMSON, 

Solicitor for Plaintiff. j 

District of Columbia, ss: 

Personally appeared before the undersigned, a notary 
public, Charles J. Williamson who being duly swotn says 
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he is the attorney for plaintiff in the foregoing bill and that 
he believes the facts stated in the bill are true. 

[seal.] I E. LOUISE HUMPHREY, 

Notary Public, D. C. 
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Notice. 

Filed May 8, 1929. 

• • • • • 


Charles J. Williamson, Esq., 
McLachlen Building, 
Washington, D. C. 

Sir: 


Please take notice that on Friday, the 17th day of May, 
at ten o’clock in the forenoon, or as soon thereafter as 
counsel can be heard, we shall present a motion for better 
and further particulars, copy of which is annexed, in the 
Supreme Court of the District of Columbia in the above en¬ 
titled case. 

Respectfullv, 

LYON & LYON, 
Attorneys for Defendant. 


Washington, D. C., May 7th, 1929. 


Service acknowledged this 8 dav of Mav, 1929. 

CHAS. J. WILLIAMSON, 

Attorney for Plaintiff. 

Motion for Better and Further Particulars. 


******* 


And now comes the defendant, above named, and moves 
for better and further particulars in the statement of the 
cause of action, and more particularly as follows: 

(1) What articles of footwear are complained of in the 
bill of complaint, other than the article of footwear mar¬ 
keted under the trade name ‘ 1 Miller Shuglov.” 

(2) If any additional articles are complained of, in what 
manner such articles are identified. 
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(3) If any additional articles are compl4ined of, 
7 a detailed specification of the construction land ap¬ 
pearance thereof, or information as to where and 
when the articles complained of may be inspected] 

(4) A statement of when and where the article identified 
as “Miller Shuglov”, which is complained of, mdy be in¬ 
spected. 

Respectfully submitted, 

LYON & LYON, 

Attorneys for Defendant. 


Washington, D. C., May 7th, 1929. 

Amended Bill of Complaint. 

Filed May 25, 1929. 

# # # • # • i • 


To the Honorable the Judges of the Supreme CouH of the 
District of Columbia: I 

1. Harlan Moore, a resident of New York in tjhe State 


of Now York, and a citizen of the State of New York and 


of the United States, brings in his own right this his bill 
of complaint against Lansburgh & Bros., a corporation 
organized and existing under the laws of the District of 
Columbia, a citizen and inhabitant of the District of Co¬ 
lumbia, and of the United States and sued in its own right 
and having a regularly established place of business at 420 
Seventh Street, N. W., Washington, District of Columbia, 
where acts of infringement hereinafter complained of were 
committed. 

2. And plaintiff avers: 

(a) That this is a suit in equity arising under the Patent 
Laws of the United States. 

(b) That heretofore and before the 14th day of March, 
1914, plaintiff Harlan Moore, a citizen of the United States 
and a resident of New York in the State of New York, was 

the original, first and sole inventor of certain new 
8 and useful improvements in Rubbers and other foot¬ 
wear, fully described in Letters Patent of the United 
States hereinafter mentioned which had not been known 
or used by others in this country before his invention or 


I 

i 

i 
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discovery thereof, and not patented or described in any 
printed publication in this or any foreign country before 
his invention or discovery thereof, or more than two years 
prior to his application for Letters Patent of the United 
States therefor, and not in public use or on sale in this 
country for more than two years prior to his application 
and not abandoned by him prior to his said application, 
and not first patented or caused to be patented by him 
or his legal representatives or assigns in any foreign 
country upon an application filed more than twelve 
months prior to the filing of his said application in this 
country, and that, being such original, first and sole in¬ 
ventor, the said Harlan Moore, on the 14th day of March, 
1914, made application in due form of law to the Commis¬ 
sioner of Patents of the United States for Letters Patent 
for his said invention and duly swore to the specification 
thereof; whereupon such proceedings were had that on 
the 16th day of June, 1914, Letters Patent of the United 
States No. 1,100,319 were duly issued for said invention 
on said application to said Harlan Moore, the plaintiff 
herein, in conformity with the requirements of the Stat¬ 
utes of the United States in such cases made and provided; 
and plaintiff brings here into Court a duly authenticated 
copy of said Letters Patent and prays that the same may 
be taken as a part of this bill. 

(c) That, by virtue of the premises, plaintiff became, is 
now and has been since the grant of said Letters Patent 
of the United States No. 1,100,319, the sole and exclusive 
owner of all right, title and interest in, to and under said 
Letters Patent, and of all claims arising or that mav have 
arisen or accrued from infringement thereof. 

9 (d) That plaintiff is informed and believes, and 

therefore avers, that defendant has been, since the 
issuance of said Letters Patent, and before the commence¬ 
ment of this suit, and still is within the District of Co¬ 
lumbia, and elsewhere within the United States, without 
the license or permission of plaintiff and in infringement 
of said Letters Patent, making or causing to be made using 
and selling rubbers or articles of footwear embodying the 
improvements or inventions claimed in said Letters Patent, 
all to plaintiff’s great damage. 

(e) That infringement is particularly charged on account 
of the sale by defendant of rubbers or overshoes or ar- 
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tides of footwear under the trade name 1 i Miller ‘Shu- 
glov’ ”. Attached hereto and marked plaintiff’s Exhibit 1, 
is an illustration of said “Miller ‘Shuglov’ ”, sold by de¬ 
fendant, in which exhibit a pair of rubbers are shown 
which have the structure, action and purpose of the rub¬ 
ber or article of footwear described and claimed I in each 
claim of plaintiff’s patent. In one rubber showff in said 
Exhibit 1, the cuff is shown turned down, and in the other 
it is shown turned up. 

Infringement is also charged on account of the sale and 
offer for sale of the articles illustrated and described in 
an advertisement of defendant published in The Evening 
Star, Washington, 1). C., January 25, 1929, a photo-copy 
of which is attached hereto and marked Plaintiff’s Ex¬ 
hibit 2, and which advertisement, below a picture of one 
of the articles contains the statement : 


A compromise between good sense and good style— 
those new, low-cut gaiters—effective in all kinds of iweather, 
yet smart, too! All first quality, new and up-to-the-minute 
styles—tomorrow—at a most remarkable low pri^e. 

All with heavy rubber soles—durable tops—alnd cuffs 
that turn down smartlv—for distinction. Black a|nd tan.” 


10 (f) That plaintiff by a written notice befqre filing 

this suit duly notified defendant of said Letters Pat¬ 
ent and of plaintiff’s rights thereunder, and defendant’s 
infringement, but notwithstanding such notice by plaintiff, 
defendant, so plaintiff is informed and believes, ajid there¬ 
fore, avers is prepared and ready to infringe and has con¬ 
tinued to infringe, and still is infringing said Letters Pat¬ 
ent, all to the great and irreparable damage of jplaintiff, 
and defendant has received and still is receiving great 
gains and profits from its said infringement. 

3. Wherefore, plaintiff prays that defendant be directed 
to answer this Bill of Complaint (but not under oath, 
answer under oath being expressly waived); that an ac¬ 
counting be taken of the profits realized by defendant and 
the damages to the plaintiff in the premises; that defendant, 
its clerks, officers, attorneys, agents, servants and workmen 
may be perpetually enjoined and restrained, and also en¬ 
joined and restrained during the pendency of this suit, by 
a decree and injunction of this Court, from directly or 
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indirectly infringing the aforesaid Letters Patent; that de¬ 
fendant may be decreed to pay the costs and disbursements 
of this suit; and that plaintiff may have such other and 
further relief as to this Honorable Court mav seem meet. 

HARLAN MOORE, 

Plaintiff . 

By CHAS. J. WILLIAMSON, 

Attorney for Plaintiff. 

CHARLES J. WILLIAMSON, 

Solicitor for Plaintiff. 

District of Columbia, ss: 

Personally appeared before the undersigned, a notary 
public, Charles J. Williamson who being duly sworn says 
he is the attorney for plaintiff in the foregoing bill and that 
he believes the facts stated in the bill are true. 

[seal.] E. LOUISE HUMPHREY, 

, Notary Public , D. C. 

Service of copy acknowledged May 24, 1929, and consent 
is given to file the foregoing amended bill, as a response to 
defendant ? s motions and as a substitute for the original bill. 

LYON & LYON, 
Attorneys for Defendant. 


(2 Exhibits hereto attached arc attached to Statement of 
Evidence.) 

11 Notice. 


Filed March 30, 1931, as of May 20, 1929. 


#**•••• 


Mr. William F. Hall and 
Messrs. Lvon & Lvon, 

Attornevs for Defendant: 

Please take notice that at the trial of this case plaintiff 
will: 

1. Claim infringement onlv on account of the articles 
mentioned in Paragraph (e) of the amended bill of com¬ 
plaint, to wit the article therein termed “Miller ‘Shuglov’ ” 
and the article illustrated and described in defendant’s ad- 
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I 

I 

l 

I 


vertisement attached to the amended bill of compljaint and 
marked Plaintiff’s Exhibit No. 2. 

2. Offer no proof of infringement except as t|o trans¬ 
actions within the District of Columbia. 

3. On the accounting plaintiff reserves his rights* to have 
considered on the accounting any and all infringements bv 
defendant which can then be brought before the Master on 
the question of an accounting by defendant for infringe¬ 
ment. 

CHARLES J. WILLIAMSON, 

Attorney for Plaintiff. 

May 10, 1929. 

Service of the foregoing and a copy thereof acknowledged 
this 20th dav of Mav, 1929. j 

WILLIAM F. HALL, 

Attorney for Defendant. 

\ 

12 Answer. 

Filed June 12, 1929. 

• » « • • • ! • 


Answer of Defendant, Lansburgh & Bros., to thp Bill of 

Complaint of Harlan Moore. 

(1) Defendant is without knowledge of any of the mat¬ 
ters and things set forth in paragraph 1 of the bill of com¬ 
plaint and therefore denies the same, except that it admits 
it is a corporation organized and existing under |the laws 
of the District of Columbia, and has a regular ahd estab¬ 
lished place of business in the City of Washington, Dis¬ 
trict of Columbia. 

(2) Defendant admits (a) that, this is a suit in equity 
arising under the patent laws of the United States, but 
denies all other averments of paragraph 2 of the bill of 
complaint, except that it admits (b) the issuance on the 16th 
day of June, 1914, of letters patent No. 1,100,319 tjo Harlan 
Moore, and except that it admits (c) that defendant has 
offered for sale a distinctly new type of galosh identified 
as the Miller Shuglov, and a type of galosh disclosed in de¬ 
fendant ’s advertisement published in The Evening Star, 
Washington, D. C., January 25, 1929, both of which articles 
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are radically distinct from that contemplated by the Moore 
patent aforesaid, and do not embody any invention purport¬ 
ing to be disclosed and claimed in said patent, and except 
that defendant admits (d) that prior to the date this suit 
was filed, it received a letter averring that it was infringing 
the Moore patent. 

For separate and complete defenses to said Moore pat¬ 
ent, and without waiving anv of the denials heretofore made 
to each and every of the averments of the bill of complaint, 
defendant avers as follows: 

13 (3) That the “rubber” illustrated and described 

and claimed in the Moore patent did not involve in¬ 
vention in view of the state of the art at the time the al¬ 
leged invention thereof was made 

(4) That such patent No. 1,100,319, Moore, June 16, 1914, 
is invalid and void as to each of its claims, for the reason 
that the purported invention set forth therein, and every 
material part thereof, prior to the time of the alleged in¬ 
vention thereof, or more than two years prior to the date 
of application for such patent, was in public use, known, 
invented, described, and disclosed in printed publications, 
or patented by various other persons in patents of the 
United States and/or foreign countries, as follows: 


United States Patents. 


Number. 

Name. 

Date. 

32,487. 

Plumer . 

.Tune 1,1861 

137,932. 

Scharl . 

.Mar. 18,1873 

155,909. 

, . . West . 

.Oct. 13,1874 

198,901 

Olmstead . 

.Tan. 1,1878 

296,495. 

. . Williamson . 

.Apr. 8,1884 

495,450. 

Braun war th . 

.Apr. 11,1893 

550,604. 

. . Eastwood . 

.Dec. 3,1895 

716,528. 

. . . Flowers . 

-Doe. 23,1902 

844,992. 

. . . Anderson . 

.Feb. 19,1907 

948,142. 

. . . Karp . 

.Feb. 1,1910 

1,012,253. 

. . . Gerhart . 

.Dec. 19,1911 

1,012,675. 

. Major . 

.Dec. 26,1911 

1,023,158. 

... Levy . 

....Apr. 16,1912 

14 

German Patent. 


215,923. 

. . . Fielitz . 

. 1908 
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British Patent. 


15,408. Regner 


1901 


Publications. 


i 

Illustrations facing pages 42, 57 and 131, of 44 Db Calceo 
Antiquo”, by Benoit Baudouin, published in 1667, a copy 
of which is in the Library of Congress, Washington, D. C. 

Pages 44 and 45 of 44 Book of the Feet”, by J. Sparkes 
Hall, published by William IT. Graham, in New York, in 
1847, a copy of which is in the Astor Library, Nbw York 
City. | 

Pages 48, 49, 50, 62, 64, 67 and 81 of “Histbire des 
Cordonniers”, by Paul Lacroix, published in Paijis, 1852, 
copy of which is in the Library of Congress, Washington, 
D. C. ! 

Pages 15 and 20 of 44 Fashion in Footwear”, by ljCmma L. 
Billstein, published in Philadelphia, 1886, copy of which is 
in the Library of Congress, Washington, D. C. 

Pages 85, 86, 87, 88 and 109, and Plates XII, X|II, XIV, 
XV, and XXI, of 44 Royal and Historic Gloves and Shoes,” 
by W. B. Redfern, published by Methune & Co., London, 
1904, copy of which is in the Astor Library, New York City. 

Page 36 of 44 The Shoe Retailer” for July 19, 1905, copy 
of which is in the Library of Congress, Washington, D. C. 

Page 41 of 44 The Shoe Retailer” for Oct. 4, 1905, copy 
of which is in the Library of Congress, Washington, D. C. 

(5) That the patent in suit, No. 1,100,319 is void as to 
each of its claims for the reason that the purported inven¬ 
tion set forth therein and every material part thereof, prior 
to the time of the alleged invention thereof by Moore and/ 
oi* more than two years prior 1o the filing of the! applica¬ 
tion for said patent, was known to and in public use 
15 in the United States by persons, firms, or corpora¬ 
tions as follows: 

The Bradley Shoe Company, of 232 Monrob Street, 
Chicago, Illinois, at said place. 

E. T. Gilbert Mfg. Company, of Rochester, New! York, at 
Rochester, New York. 

The B. F. Goodrich Company, of Akron, Ohio, it Akron, 
Ohio. I 




14 


HARLAN MOORE VS. LANSBURGH & BROS. 


Hood Rubber Company, of Watertown, Massachusetts, at 
Watertown, Massachusetts. 

Walder Koohinoor Company, of Long Island City, Long 
Island, New York, at said place. 

Lind Shoe and Slipper Company, of Worcester, Mass., 
at Worcester, Mass. 

R. J. Sawyer, Inc., of Freeport, Maine, at Freeport, 
Maine. 

Daniel Green Felt Shoe Company, of Dolgeville, New 
York, at Dolgeville, New York. 

Little Falls Felt Shoe Company, of Little Falls, New 
York, at Little Falls, New York. 

Sawyer Boot and Shoe Company, of Bangor, Maine, at 
Bangor, Maine. 

H. S. Sawyer, of Freeport, Maine, at Freeport, Maine. 

The Barker Shoe Co., Inc., of Auburn, Maine, at Auburn, 
Maine. 

and that many other public uses in the United States were 
known to various persons not now known to the defendant, 
but whom defendant prays leave to name and specify by 
amendment to this answer, or otherwise, when their names 
and addresses shall have been ascertained. 

16 (6) That said patent in suit is void as to each of 

its claims, if construed to include within the purview 
thereof either of the two structures herein complained of, 
for the reason that the purported invention and every ma¬ 
terial part thereof, as set forth in the claims, so construed, 
fails to express a patentable invention, in view of the boots 
and moccasins manufactured and used by the various In¬ 
dian tribes in the United States more than two years prior 
to the application for the patent in suit. 

Numerous specimens of such moccasins and boots are 
on exhibition in the National Museum at Washington, D. C., 
and in the office of Victor J. Evans, Victor Building, Wash¬ 
ington, D. C. 

(7) That during the proceedings in the United States 
Patent Office leading to the grant of said patent in suit, in 
order to obtain the same, such changes and alterations were 
made in said application, by way of amendment, as to pre¬ 
clude the claims which were finally allowed and are now 
incorporated in the patent from being given a construction 



HARLAN MOORE VS. LANSBURGH & BROS. 15 

which will bring either of the articles herein complained 
of within the purview of the claims. 

(8) That the patent in suit is invalid and voicj for the 
reason that the specification thereof is not so full, <[lear and 
exact, as is required by law, as to enable persons skilled in 
the art to practice and use the purported invention. 

(9) That the patent in suit is invalid and void for the 
reason that the features thereof, disclosed and! claimed 
therein as new, are wholly lacking in usefulness. 


17 Wherefore defendant denies that the plaintiff is 
entitled to the relief prayed for in the bill of com¬ 
plaint, or to any part thereof, and it prays that the bill of 
complaint be dismissed and the plaintiff be decreed to pay 
defendant ’s cost and charges in this behalf most wlongfullv 

o I o « 

sustained. 

LANSBUKGH & BEOS., 

By LYON & LYON, | 
WILLIAM F. HALLj, 

Solicitors for Defendant. 


Washington, D. C., June 11th, 1929. 




Findings of Fact. 

Filed June 10, 1931. j 

i 

******* 


The Court makes and files the following Findings of Fact 
and Conclusions of Law: 

1. I find that there is no infringement of the plaintiff’s 
patent. 

2. Plaintiff on June 16, 1914 was granted a patent for 
improvements in rubbers. The patent is No. 1,100,319 and 
copy thereof is made part hereof by reference as plain¬ 
tiff’s Exhibit 6. 

Defendant in 1929 sold a number of Shuglovs. One pair 
thereof is plaintiff’s Exhibit 3. They are accurately shown 
in plaintiff’s Exhibit 10 and in defendant’s Exhibit D. 

3. While plaintiff’s invention is described as an improve¬ 
ment in rubbers, he states in the specification that it is 
also applicable to similar shapes of footwear suclj as slip- 
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pers or footwear of the Oxford type. The patent contains 
three claims. The first two are for an article of footwear 
of the Oxford type, and the third is for a rubber 

18 shoe. Otherwise the claim is in substance the same— 
a shoe, 

“having a flap at the heel portion , which is shiftable ver¬ 
tically from a position below the top edge of the heel portion 
to one above, the flap being of elastic material, and its 
movement taking place about the top edge of the heel por¬ 
tion. (Italics furnished.) 

In the specifications the inventor first explains the 
troubles which his invention is to overcome. 

The ordinary rubber shoe of the Oxford type is trouble¬ 
some to put on because the top edge of the heel portion 
bends or crumples inward, and usually necessitates thrust¬ 
ing the fingers into the rubber shoe to pull the heel portion 
over the foot. This operation soils the hand and may 
pinch the fingers. 

The object of the invention is to overcome these troubles 
by an inexpensive device which consists of an elastic flap 
at the heel portion of the rubber. The flap may be worn 
folded down on the outside of the shoe or may be turned up. 

When turned down the flap strengthens the rubber at the 
heel where it is likely to split from undue pressure. 

When turned up the device is described as protecting 
the lower portion of the garment of the wearer from wet, 
and also as protecting the foot about the ankle from cold 
and wet. 

Another purpose of the flap is to act as a shoe horn. It 
was the need for a short horn to be used with rubbers which 
inspired the invention. 

4. Plaintiff made slight efforts to get his invention in 
use. In June and July, 1914 he offered it to the United 
States Rubber Company which he understood was the largest 
manufacturer of rubbers. On July 10, 1914 the general 
manager of that company wrote that they had carefully 
examined the patent but they did not think the idea was a 
practicable one for them to adopt. 

Plaintiff also sent a copy of his patent abroad by a 

19 client in the summer of 1914. He explained that 
the War prevented anything coming of this. Plain- 
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I 

tiff made no further efforts to put his invention into use. 
No rubber shoe was ever made under his patent. 

5. The Shuglove is a unique type of galosh which is con¬ 
fined to women’s wear. 

It was introduced in 1927 and quickly achieved great 
popularity. It is the outgrowth of the short skirl] fashion 
in women’s apparel. 

It is radically distinct from the old type of rubber over¬ 
shoes. It is of the high shoe and not of the Oxfbrd type 
of shoes. It is intended to snugly fit over the low shoe now 
usually 'worn by women and to snugly embrace the foot and 
leg above the low shoe. 

It is made of light, flexible, elastic material—for the most 
part a thin, vulcanized sheet rubber, either with or without 
a lining. When a lining is used it is of a light) weight, 
stretchable material. 

When the Shuglove was first placed on the market it was 
unequipped with a cuff. It was found desirable in ificlement 
weather to protect the stockings which would becoutie soiled 
by splashing. The Shuglove was modified by adding a wide 
cuff at the top of the entire upper of the shoe. This was 
not confined to the heel portion of the shoe but was coexten¬ 
sive with the entire upper portion of the shoe. This cuff 
was intended to be turned up in inclement weather and 
turned down at other times. 

This cuff when turned up closely fits the leg. To accom¬ 
plish this involved a considerable manufacturing problem. 
This was solved by the method described in the Riley patent. 

This cuff is of unlined material, so that it may be readily 
washed. j 

20 The cuff wdien turned up serves to protect that por¬ 
tion of the stocking which is above the shoje; when 
turned down it serves only as an ornament. 

The cuff has no function as a shoe horn, and none is 
needed in connection with the type of shoes to which it is 
attached. 

The cuff when turned down does not strengthen |the heel 
portion of the shoe. It does not in any position! protect 
any garment of the wearer except the stockings. 

6. Plaintiff’s invention has been known to the public 
nearly 17 years. It has not been used commercially. In- 

2—5584a 
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deed the onlv rubber shoe manufactured under it was an 

•s 

exhibit to be used in this case. 

The Shuglov sold by defendant has been known about 4 
years, and during that time it has become a standard 
article of women’s wear. 

Conclusions of Law. 

So far as it is a matter of fact I have found that the 
article sold by defendant is not an infringement of plain¬ 
tiff’s patent. So far as it is a matter of law T I reach the 
same conclusion. 

Plaintiffs first two claims are expressly confined to an 
article of footwear of the Oxford type, hence are not in¬ 
volved. 

The third claim is limited to a flap at the heel portion. 
The cuff on the Shuglov is attached to and is coextensive 
with the entire upper portion of the shoe. 

Plaintiff’s invention was intended primarily as a shoe 
horn for rubbers. It was clumsy and unattractive, and no 
manufacturer could be found who considered it sufficiently 
practicable to attempt to introduce it into use. 

The Shuglov is the outgrowth of changes in 
21 women’s wear. It is both useful and ornamental. 

Plaintiff’s brief contains an interesting and in¬ 
genious effort to show the evolution of the Shuglov 
from the drawing of plaintiff’s rubber contained in his pat¬ 
ent. In my judgment there was no such evolution. The 
two articles are entirely distinct, and the one did not 
anticipate the other. 

Therefore the bill will be dismissed. 

June 10, 1931. 

JESSE C. ADKINS, 

Justice. 


22 Memorandum of Court. 

Filed August 12,1931. 

*«••••• 

Plaintiff’s petition for rehearing is denied. 

JESSE C. ADKINS, 

Justice. 


Dated August 12, 1931. 
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Decree. 

Filed September 8, 1931. 

I 

* • • • • • ! • 

i 

This cause having come on to be heard upon evidence pro¬ 
duced by the respective parties, and having been dtaly sub¬ 
mitted, upon consideration thereof it is this 8th.i day of 
September 1931 ordered, adjudged and decreed as follows, 
viz: 

That the bill of complaint be and the same is hereby dis¬ 
missed, with costs to the defendant to be taxed, ajid upon 
the entrv hereof the time for appeal shall begin to run. 

JESSE C. ADKINS. 

Approved as to form. 

Aug. 22/31. 

CHAS*. J. WILLIAMSON, | 

Attorney for Plaintiff. 

Petition for and Order Allowing Appeal. 

Filed September 28, 1931. j 

* • * • • • i • 

The above named plaintiff, Harlan Moore, feeling himself 
aggrieved by the Decree made and entered in this Cause on 
the 8th day of September, A. D. 1931, does hereby appeal 
from the said Decree to the Court of Appeals for jthe Dis¬ 
trict of Columbia, for the reasons specified iii the As- 
23 signment of Errors, which is filed herewith^ and he 
prays that this appeal be allowed and that citation 
be issued as provided by law, and that a transcript of the 
record, proceedings and papers upon which said Decree was 
based, duly authenticated, be forwarded to the Court of 
Appeals for the District of Columbia, sitting at Washing¬ 
ton, in the District of Columbia. 

Your petitioner further prays that the proper ofrder re¬ 
lating to the required security to be required of hiifi to per¬ 
fect his appeal be made. 

CHAS. J. WILLIAMSON, 

Counsel for Plaintiff. 

September 26, 1931. 
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The above petition is granted and tlie appeal is allowed 
upon the deposit by defendant of Fifty Dollars in cash, as 
security for costs on appeal. 

JESSE C. ADKINS, 
Justice D. C. Supreme Court. 

Dated this 20th day of September, 1931. 

Memoranda. 

September 2S, 1931.—Statement of Evidence and Notice 
filed. 

$50 deposited by Williamson for plaintiff as security for 
Costs on appeal. 

Assignment of Errors. 

Filed September 28, 1931. 


Now comes Harlan Moore, the above-named plaintiff by 
his counsel and having prayed an appeal to the Court of 
Appeals for the District of Columbia from the decree made 
and entered in this cause June 25,1931 says that said 
24 decree is erroneous and unjust and against the just 
rights of said plaintiff, and respectfully presents 
with his accompanying petition for appeal from the decree 
entered herein aforesaid the following Assignment of 
Errors: 

1. The Court erred in holding that defendant did not in¬ 
fringe the patent in suit nor any claim thereof. 

2. The Court erred in not holding that defendant in¬ 
fringed the patent in suit and each claim thereof. 

3. The Court erred in attaching importance adverse to 
plaintiff when the Court found the patent “has been known 
to the public nearly seventeen years” and thereby in effect 
holding that a patentee’s rights under his patent are 
diminished and indeed nullified when he does not seek to en¬ 
force his rights under his patent against an infringing 
defendant until late in the life of his patent. 

4. The Court erred in finding that “no manufacturer 
could be found who considered” plaintiff’s invention suffi¬ 
ciently practicable to attempt to introduce it into use. 
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5. The Court erred in giving weight against the plaim of 
infringement that the article alleged to infringe wajs one in 
which a “considerable manufacturing problem’’ 
to be solved. 

6. The Court erred in giving to the patent in suit and the 
claims thereof a meaning which does not include the article 
of defendant alleged to be an infringement. 

7. The Court erred in holding that there is anyj real or 
substantial difference between what is set forth in each of 
the claims of the patent in suit and defendant’s$ article 
charged to be an infringement. 

8. The Court erred in dismissing the Bill. 

9. The Court erred in not ordering a decree for plaintiff, 
finding the patent valid and infringed. 

CHAS. J. WILLIAMSON, 

Attorney for PI hint iff. 

September 26, 1931. 

25 M cm o rand urn . 


Required 


October 31, 1931.—Statement of Evidence sigped and 
filed. 

Appellant's Designation of Record . 

Filed October 3, 1931. | 

#*#### k 

I 

To the Clerk: j 

Now comes Harlan Moore, appellant in the abov<pentitled 
cause, and designates the parts of the record to be included 
in the Transcript, namely: 

1. Bill of Complaint and Plaintiff’s Exhibit 1 attached to 
Bill of Complaint. 

2. Amended Bill of Complaint. 

3. Defendant’s motion for Further Particulars filed Mav 

8, 1929. ! 

4. Plaintiff’s Further Particulars in answer to Defend¬ 
ant’s Motion. 

5. Defendant’s Answer. 

6. Plaintiff’s Motion for Further and Better Particulars. 

7. Defendant’s Reply to Plaintiff’s Motion for Further 
and Better Particulars. 


oo 
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8. Court's Finding* of Facts and Conclusions of Law. 

9. Decree entered September 8, 1931. 

10. Petition for Appeal and Order fixing $50.00 as 

security for costs. 

* 

11. Assignment of Errors. 

12. This Designation. 

13. Memorandum September 28, 1931—$50.00 in cash 
deposited for security on appeal. 

14. Narrative Statement of Evidence. 

15. Order Approving Narrative Statement of Evidence. 

10. Plaintiff's Exhibit 2—Exhibit to Plaintiff’s Bill. 
26 17. Plaintiff’s Exhibit 3—“Shuglov.” 

18. Plaintiff’s Exhibit 4—Stipulation, Mar. 25, 

1931. 


19. Plaintiff’s Exhibit 5—Miller Co. patent 1,739,612. 

20. Plaintiff’s Exhibit 6—Harlan Moore patent 1,100,319. 

21. Plaintiff's Exhibit 7—Letter of U. S. Rubber Co., 
July 10, 1914. 

22. Plaintiff’s Exhibit 8—Letter, Moore to U. S. Rubber 
Company, June 19, 1914. 

23. Plaintiff’s Exhibit 9—Letter, Moore to L T . S. Rubber 
Company, July 10, 1914. 

24. Plaintiff’s Exhibit 10—Advertisement from X. Y. 


Times. 


25. Plaintiff’s Exhibit 11—Letter, Williamson to Miller, 
Nov. 15, 1928. 

26. Plaintiff’s Exhibit 12—Reply to Exhibit 11, Nov. 30, 
1928. 

27. Plaintiff’s Exhibit 13—Rubber Shoe. 

28. Plaintiff’s Exhibit 14—Letter, Williamson to Lans- 
burgh, March 23, 1929. 

29. Plaintiff’s Exhibit 15—Letter, Williamson to Speare, 
Middleton, Donaldson & Hall, April 18,1929. 

30. Plaintiff’s Exhibit 16—Reply to Exhibit 15—April 
20, 1929. 

31. Defendant’s Exhibit A—Typical low quarter rubber. 

32. Defendant’s Exhibit B—Rubber shoe. 

33. Defendant’s Exhibit C—Oxford type shoe. 

34. Defendant’s Exhibit D—Advertising pamphlets, Mil¬ 
ler Rubber Co. (To be sent to Court of Appeals as Physical 
Exhibits and not included in Transcript.) 

35. Defendant’s Exhibit E—Illustrations from Ladies’ 
Home Journal. (To be sent to Court of Appeals as Physical 
Exhibits and not included in Transcript.) 
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36. Defendant’s Exhibits F, F-l, F-2—Stipulation as to 
“Slumber Slippers” and annexed documents. 

37. Defendant’s Exhibit G—Stipulation as to various 
publications. 

27 38. Defendant’s Exhibits G-l, G-2, and G-3j—Publi¬ 

cations covered by Exhibit G. (To be sent to Court 
of Appeals as Physical Exhibits and not included in Tran¬ 
script.) 

39. Defendant’s Exhibit H—Patent Office proceedings re 
Moore patent. 

40. Defendant ’s Exhibit I—Watkinson patent 14^,810. 

41. Defendant’s Exhibit 1-1—Shoe illustrative 1 of Ex¬ 
hibit 1. j 

42. Defendant’s Exhibit J—Scharl patent 137,03$. 

43. Defendant V Exhibit K—West patent 155,909j. 

44. Defendant’s Exhibit L—Olmstead patent 19SL901. 

45. Defendant’s Exhibit M—Williamson patent 296,495. 

46. Defendant’s Exhibit N—Eastwood patent 5^0,604. 

47. Defendant’s Exhibit 0—Flowers patent 716j528. 

48. Defendant’s Exhibit P—Anderson patent 844,992. 

49. Defendant’s Exhibit Q-Major patent 1,01$,675. 

50. Certificate of Clerk. 

CIIAS. J. WILLIAMSON, 

Attorney for Plkintiff. 

I 

I 

Acknowledgment of service on us as attorneys cif record 
for Defendant in the above-entitled cause of Designation for 
Transcript and a copy of said Designation for Transcript 
personallv handed to us this 3rd dav of October, 1931. 

' LYON & LYON, 
Attorneys for Defendant. 

Appellee's Designation of Record. 

Filed November 3, 1931. 


To the Honorable Clerk of the Supreme Court of the Dis¬ 
trict of Columbia: j 

And now comes defendant-appellee and designates the 
parts of the record to be included in the transcript as fol¬ 
lows: 
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(1) Order denying petition for rehearing; 

28 (2) Defendant’s Exhibit E, illustrations from 

“Ladies’ Home Journal”; 

(3) Defendant’s Exhibits G-l, G-2 and G-3, publications 
covered by Exhibit G; 

(4) This designation. 

LYON & LYON, 

: WILLIAM F. HALL, 

Solicitors for Defendant-Appellee. 

Proof of Sendee. 


City of Washington, 

District of Columbia, ss: 

I, E. B. Frcar, being duly sworn, depose and say that a 
copy of this paper was this 30th day of October, 1031, sent 
by regular mail to Charles J. Williamson, Esq., Munsev 
Bldg., Washington, D. C., the attorney of record for the 
plaintiff in the above entitled case. 

I E. B. FREAR. 

Sworn to and subscribed before me this 31st day of Octo¬ 
ber, 1931. 

[seal.]- i EWD. L. TOLSON, 

Notary Public. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 28, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 49716 in Equity, wherein 
Harlan Moore is Plaintiff and Lansburgh & Bros, is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of January, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

; Clerk. 

By CHAS. B. COFLIN, | 

Asst. Clerk. 

30 Court of Appeals, District of Columbia. Filed Jan. 
7, 1932. Henry W. Hodges, Clerk. j 

i 

i 

In the Supreme Court of the District of Columbia. 

In Equity. 


No. 49716. 


Harlan Moore, Plaintiff, 

v * ! 

Lansburgh & Bros., Defendant. 

Notice. 

i 

Attorney for Defendant, Lansburgh & Bros. 

Sir: j 

Please take notice that on Saturday, October 31, 1931, 
at the opening of the Court, or as soon thereafter ajs counsel 
can be heard, the accompanying and annexed statement of 
evidence, to become part of the record on appeal in the 
above-entitled cause, will be submitted for his approval to 
the Honorable Jesse C. Adkins, Justice, who presided at 
the hearing thereof, this being a substitute by agreement 
of counsel for the Statement of Evidence heretofore filed 
September 28, 1931. i 

CHARLES J. WILLIAMSON, 
CHARLES J. WILLIAMSQN, 

Attorney for Plaintiff. 

Oct. 27/31. 

Service of the foregoing and of the statement of evi¬ 
dence therein mentioned is hereby acknowledged [this 30th 
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day of October, 1931, and accepted as a substitute for serv¬ 
ice of a Citation which is hereby waived. 

LYON & LYON, 

WILLIAM F. HALL, 
Attorneys for Defendant. 

31 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

In Equity. 


No. 49716. 

Harlan Moore, Plaintiff, 
v. 

Lansburgh & Bros., Defendant. 
Narrative Statement of Evidence. 
Plaintiff's Evidence. 

Harlan Moore testified as follows: 


Direct examination. 


Bv Mr. Williamson: 


I am the plaintiff. I am a lawyer, admitted to the bar 
in 1903, in the District of Columbia. Before my admission 
I graduated from Cornell University, A.B.; and the Colum¬ 
bian University, LL.B.—it is George Washington Univer¬ 


sity now. 

I practiced here, in the District for one year, 1903 and 
the spring of 1904, and in New York City ever since. I am 
not in the active practice. I am in practice in the sense of 
being consulted by other attorneys on opinions and briefs, 
and in oral consultations also. I am not engaged in more 
active practice because I have always been a sufferer from 
rheumatism all mv life; and about in 1927 I had a rather 
severe attack of neuritis, which rather discouraged me at 
the time, and I decided it would be better either to let up or 
modify the active practice in which I had been engaged be¬ 
fore. 
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I have obtained United States patents for other inven¬ 
tions than the rubber shoe of my patent in suit. 

Have never been in the business of making and selling 
rubbers or footwear of any description, and at no 

32 time after the issue of my patent in suit haye I had 
any facilities of any sort for the manufacture of my 

patented overshoe. 

I was accustomed to buying my shoes in New York from 
Coward’s—one of the largest and most responsible shoe 
dealers in New York; and after the patent was allowed I 
went up to Mr. Coward—son of the founder—afid asked 
him the names of responsible manufacturers that) I could 
go to. I explained the patent to him. He told me that what 
he called the rubber trust, the United States Rubber Com¬ 
pany, was the one to go to, that their opinion 'vVould be 
taken as practically final; that they were the largest manu¬ 
facturers of rubber shoes in the United States, if not in the 
world. 

After I received the patent specifications, I wrdte to the 
United States Rubber Company, explaining what, in my 
judgment, were the advantages of the construction, and 
enclosing a copy of the specifications. That letter I pre¬ 
served, and was dated, as I recall, in June of 1914. About 
three weeks later, July 10, the United States Rubber Com¬ 
pany wrote to me that it was not, in their judgment, prac¬ 
ticable; and, of course, that was extremely discouraging, 
in view of Mr. Coward’s statement to me. 

However, I submitted the copy of the specification to a 
relative by marriage, who was going to Germany-j-this was 
in July, 1914—as I knew that the German manufacturers 
were progressive and were seeking world marketb, and he 
went over; but the World War came on in AugustJ 

I made no other efforts to introduce this patient, with 
manufacturers, but asked a number of people what they 
thought of the device and the opinion was favorable. 

This letter dated July 10, 1914, Plaintiff’s Exjhibit 9 is 
the letter from the United States Rubber Company that 1 
referred to. 

33 This carbon copy of a letter dated June 19, 1914, 
Plaintiff’s Exhibit 10, is a copy of the letter that I 

wrote to the United States Rubber Company aftbr my in¬ 
terview with Mr. Coward. 
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July 10th, the dav on which their letter is dated, I wrote 
again, referring to my former letter. I assume, without 
knowing that the letters crossed. 

This carbon copy of a letter dated July 10, 1914 to the 
United States Rubber Company, Plaintiff’s Exhibit 9 is the 
letter I have just referred to. 

I did not follow up my efforts to have my rubber shoe, 
under my patent, placed on the market, with other concerns, 
after this correspondence with the United States Rubber 
Company because I had faith in Mr. Coward’s judgment 
in the matter; and the World War came on and I was very 
active in the practice of the law then and, as every lawyer 
knows, the law is a very jealous mistress. 

This relative of mine took a copy of the specification to 
Germany with him, in July of 1914, but the World War 
came on early in August and that upset all calculations for 
new ventures in Germany. 

As I recall, I first saw an advertisement in the New York 
Times in the fall of 1927 of overshoes or rubbers made by 
the Miller Rubber Company like these rubbers or over¬ 
shoes, Plaintiff’s Exhibit No. 3. After seeing that adver¬ 
tisement 1 took particular notice on the street of the rubber 
shoes worn by girls and women and saw dozens, hundreds, 
I suppose thousands of them. 

This advertisement, Plaintiff’s Exhibit 10, with a pencil 
note on it, “N. Y. Times, Sept. 14, 1927” is a clipping from 
the New York Times of September 14, 1927, which I cut 
out myself, and wrote on and checked and sent to 
34 you. (Mr. Williamson. The pencil note on it quoted 
is mv handwriting.) Asked “Did vou regard those 
rubbers which you saw advertised by The Miller Rubber 
Company as an infringement of your patent” the witness 
answered ‘ ‘ Absolutely ’ ’. 

Through my counsel, notice (Plaintiff’s Exhibits 11 and 
12) was sent to the Miller Rubber Company of the in¬ 
fringement. 

Mr. Hall: I will admit that on November 15th—whatever 
it is—they notified the Miller Rubber Company of Akron, 
Ohio, that they were infringing. 

The Court: I take it as a notice of infringement, stating 
your claim for the infringement, but not as evidence of the 
truth of the position you take. 
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Asked to explain tlie physical characteristics hnd ad¬ 
vantages of the overshoe of his patent we said: In my judg¬ 
ment the overshoe of my patent performs a numbed* of use¬ 
ful functions never before performed by rubber shoes. 

It acts as a shoe horn, first, in enabling the wfearer to 
readily put on the shoe, sliding over the rear extension. In 
fact, I conceived the idea because I had split a pair of rub¬ 
bers down the heel in trying to put them on and pulling 
them back over rather heavy shoes, and scraping my 
finger, and the thought flashed across my mind immediately 
that if there were some arrangement, convenient, not 
cumbersome, easily shiftable up and down, that it would 
be a very desirable thing and probably patentable, j 

Then I evolved that idea to extending that flap or cuff 
further around, so as to convert the extension ijito, you 
might say, a galosh, providing laces or some otlietf fasten¬ 
ing across the instep. 

I had particularly in mind the service to boys ahd girls, 
in whose behalf I had done very considerable work, welfare 
work. 

And then, also, the device braced the back of the 
35 rubber shoe and also protected the garment of the 
wearer, whether a woman’s dress or a man’s 
trousers. 


By the Court: j 

Q. How would it protect the skirt? A. The flapping of 
the skirt against the back of the heel of the stocking was 
my idea. 

Q. That would be protecting the stocking, wouljd it not, 
and not the skirt? A. Also the skirt, because thej*e would 
be an accumulation of dirt and slush and snow ahd damp¬ 
ness on the shoe itself. 

Q. On the ordinary rubber? A. Well, there we^e varia¬ 
tions. I had an idea that it could be constructed— j— 

Q. (Interposing.) No. The ordinary rubber—that there 
would be an accumulation of dampness on the prdinary 
rubber. A. Why, ordinary rubbers, possibly not. |I had an 
idea that it could be made of different materials!; that it 
could be very much soiled by slush and dirt and soj on; and 
that it would be a protection to the wearer, not only in the 
matter of health, but also through the stocking ^orn—or 
the sock worn by a man—because they disintegrate, as 
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your Honor knows, when subjected to wetness, dampness, 
slush, and snow. 

Q. Is it a fact that this flap, this invertible flap of the 
overshoe of your patent, when it is turned up to a vertical 
position lies over and protects the stocking. A. Absolutely. 
That was my original idea. And that is the case whether 
the skirt is long or short. 

I never had a shoe made exhibiting my invention. I never 
tried it out. I never made one myself; and after the re¬ 
ceipt of the United States Rubber Company’s letter I did 
not make any application to have one absolutely made. 

Q. State whether or not you find in Defendant’s 
3G overshoe Plaintiff’s Exhibit 3, a rubber or overshoe 
having the structural and functional characteristics 
of the rubber of your patent. A. In my judgment, I 
think so. 

Q. From your observation or knowledge, what propor¬ 
tion of rubbers or Overshoes worn by women and girls has 
the flap of your patent and such as apepars in defendant’s 
overshoes? 

The Court: Now, I will take judicial notice that there 
are a great number of them. 

Cross-examination. 

Bv Mr. Hall: 

Q. Mr. Moore, does your patent illustrate a man’s rub¬ 
ber? A. The illustration, I would sav so, ves. 

Not until the question of the suit on the infringement 
came up was a sample made of my article and then I re¬ 
quested my brother there to make an exact sample, which 
he did and I now produce it as Plaintiff’s Exhibit 13. 

This sample is one form. Of course, that cuff might be 
in many forms—more artistic, might come around further, 
might have eyelets and other variations. 

I do not know whether article Plaintiff’s Exhibit 13, is 
a man’s rubber or a woman’s rubber. It might be a boy’s 
rubber or a girl’s rubber or a woman’s rubber. 

The Court: Do not waste any time on that. I will as¬ 
sume that is not a man’s rubber. If you claim it is, let us 
have evidence upon it. 
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When I saw the advertisement of the Sliuglov in the New 
York Times, I observed that it was put out by the Miller 
Rubber Company of Akron, Ohio. 

I made no inquiries to ascertain whether thg Miller 
Rubber Company of New York were putting out this de¬ 
vice. 

37 Suit was brought here because my patenjt. attor¬ 
ney, Mr. Williamson, was here in Washington and 

I thought it would be considerably less expensive jo bring 
the action here, where we found a local dealer Handling 
this same product; and I also regarded Washington as 
rather the headquarters of patent matters. 

In the letter I wrote to the United States Rubber Com¬ 
pany on June 19, 1914, I said: 

‘‘The invention occurred to me one day afteif I had 
struggled, profanely, with some low quarter rubbers, 
which finally split down the heel in my efforts to gk?t them 
on. I hadn’t bought a rubber shoe for over fifteen years 
because of the foregoing objections, and there are prob¬ 
ably hundreds of thousands of men like me.” 

By “low quarter rubbers” in this letter, I men lit the 
ordinary rubber shoe that you purchase; that isj as dis¬ 
tinguished from a galosh. 

1 call this rubber, to which I have attached a flax), a 
low quarter rubber? 

The rubber shoe on the table, Defendant’s Exhibit A, is 
a typical low quarter rubber. 

The difficulty I found with a rubber such as Defendant’s 
Exhibit A was it would split down the back when you tried 
to pull it over the heel of the shoe and the difficulty and 
sometimes the pain of putting the finger in therp to act 
as a shoe horn. You would get your finger caught more 
or less. . | 

j 

Q. And then your primary idea was to equip ihat low 
quarter with some kind of a shoe horn? A. Thp initial 
idea, which afterwards was expanded into the otl^er. 

Q. But that was your primary idea? A. That was the 
initial idea. 

38 Considering, as you ask, that what is shown in 
my patent is a man’s rubber, that “lip” as }jou term 

it, would protect the trouser leg from wet in this way: The 
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rubber itself, like that rubber—particularly that rubber as 
described there in the exhibit, might not be spattered up 
as much as one of elastic cloth; but my idea was that the 
heel portion would become bespattered and soaked on the 
outside and that the trousers, coming in contact with it- 

Q. Well now, this flap or lip is up above the heel por¬ 
tion. How could that protect the trouser leg from wet 
which was on the heel of the rubber? A. It was, you might 
say, integral with the heel, extending above the heel for 
several inches; and then the trouser leg, of course, comes 
over, and when the flap is turned back it extends prac¬ 
tically up the calf of the leg. 

Q. Have in mind that we have a man’s rubber and he 
has an ordinary pair of trousers on: you are going to pro¬ 
tect his trousers from wet, are you, under the statement of 
your patent ? A. That is one element of it. 

Q. All right. Just keep that in mind. Now, I want to 
know how this flap is going to protect that trouser from 
wet? A. Well, the flap, if made of a different material— 
particularly from rubber—would get very much soaked on 
the outside; and the initial idea was that the trousers 
themselves would be flapping up against that; and, if that 
was not there, that the wet trouser would come in contact 
with the sock or the stocking. 

Q. Oh. Then the idea was not to protect the trousers 
from wet but to prevent the wet trouser from wetting the 

stocking above the- A. (Interposing.) Both, I would 

say, would cover the idea. 

39 Q. Now, I got that from your explanation. The 
wet trouser might come in contact with the stock¬ 
ing, and this thing sticking up there might set as a shield 
to prevent that? A. Yes. 

Q. But I do not see how this lip could prevent the 

trousers becoming wet unless the trousers were supported 

by the lip. A. As I say, there is a differentiation between 

the different kinds of rubbers. This ordinarv rubber would 

* 

not collect dirt and slush. The other might. 

Q. That is the best explanation you can give? A. That 
is what I had in mind. 

Fig. 1 of the patent correctly illustrates the position of 

the lip 12 in its elevated position, approximately. That is 

merelv one form. 

* 
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I know that this shoe, such as Plaintiff’s Exhibit 3, has 
come into universal use since 1927, as an article of Women’s 
apparel. I have never seen them worn by a man. T]hey are 
distinctly an article of women’s apparel. 

So far as I am informed, my patent states that the shoe 
is equipped with a lip 12, to use your expressioii, and I 
think the word “lip” connotes this extension, this plaid 
part, which you find on Plaintiff’s Exhibit 3. I thjnk that 
is a lip, absolutely, as intended in the patent. 

Whether Defendant’s Exhibit B correctly illustrates or 
correctly exhibits the thing which is pictured in l^ig. 1 of 
my patent, considering the lip 12 turned up as shown in 
that figure, I should say that this is smaller than thq patent 
contemplates and does not turn up with the facility, or 
stand in the position contemplated by the patent. 

Q. I ask you whether this article Defendant’s Exhibit B, 
which I have shown to you fairly exhibits the article 
40 of your patent. A. I would say that this cuff or 
flap or lip, or whatever it may be called, is smaller 
than the illustration contemplates and, further, that it does 
not seem to have the case of turning and reversing and 
staying in a reversed position, as contemplated by the 
patent in the illustration. 

Q. Otherwise, then, it is the same? A. Substantially 
I should say so. | 

Mr. Hall: I have put the rubber on (placing Defendant’s 
Exhibit B on his foot). Is that the way your articlb would 
operate? A. I should say decidedly not. 

Q. Why not? A. Because it was never contemplated 
that the trouser should go down between the shoe and the 
stocking, but that the trouser—that it should fit' snugly, 
either of its own position or by being tied or buttoned 
across the instep. 

i 

j 

By the Court: 

i 

Q. You mean that the flap should fit snugly to tie heel? 
I think you mean that the flap should fit snugly. A. The 
cuff; yes sir. 

3—5584a 


i 

i 


i 
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This article exhibited to me, Defendant’s Exhibit B, ap¬ 
parently has a flap which extends away from the leg of the 
wearer so that it will catch and support the trouser leg*. 

The flap stands a'way, we will say approximately a matter 
of an inch. 

My application, as filed, illustrates a form of my invention 
in Fig. 3, which I consider a variation of but not the same as 
the other. I would sav it would not function as satis- 
factorily in the protection of the stocking and foot as the 
form which was allowed. It won’t protect the stocking 
and the foot as 'well as in the form shown in Figs. 1 
41 and 2, because it would—being on a pivot here, it 
would tend to drop down and not maintain its posi¬ 
tion and not fit as snugly. 

I think the form shown in Figs. 1 and 2 would fit the leg 
more snugly when it is turned up. In fact, the contempla¬ 
tion was a larger cuff or flap than indicated in the illustra¬ 
tion. 

Defendant’s Evidence. 

Direct examination. 

Bv Mr. Hall: 

Paul L. Holmes testified as follows: 

My residence is Garrett Park, Maryland. My occupation 
is that of shoe buver for Lansburgh & Bros. 

I have been in the shoe industry about thirty years. 

I left school at an early age—grammar school—and 
went to work for Carson, Pirie, Scott & Company in Chi¬ 
cago as a stock boy in the shoe department; and, after a 
short term there, I was anxious to get some wholesale and 
manufacturing experience, so my father was influential in 
getting me in a shoe factory, the Florsheim Shoe Company 
of Chicago, and I went into their stock room and also 
in the cost figuring department, so that I was gaining knowl¬ 
edge in the shoe i business both from the standpoint of 
manufacturing and retailing. After a short period there— 
I cannot tell you just how long I was there—I went down 
on State Street and went to work for the Cutler Shoe Com¬ 
pany, who were at that time in the retailer business, han¬ 
dling men’s and women’s shoes—three dollars was the 
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price. I was there for a short period and I went to Mar¬ 
shall Field. When Hanan & Son, who have beep in busi¬ 
ness for a great many years, opened a store on ^tate and 
Washington streets, I went to work for them and I was 
with them for a period of approximately sixteen years; 
and the last position that I held with them was in Kansas 
City, Missouri, managing a store. From there I obtained 
a position as buyer with the Higbee Corhpany of 
42 Cleveland, Ohio; I was there some three years. And 
then I went to work for John Wanamakop in New 
York. I left John Wanamaker in New York [in June, 
1927, and went to Pittsburgh for Joseph Warren Company, 
as a buver; and I was taken sick after I was there about 
three months and I was not able to work up until hbout two 
years ago, November 6, 1928, when I came to Lansburgh 
& Bros. 

I was a buver for Wanamaker of their women’si and chil- 
dren’s shoes, in their better grade department, onj the first 
floor, as they called it. What they called the first floor is 
the second floor in any other city, but Wanamaker called 
it the first floor. j 

In shoe terms, the essential parts of a shoe are, if you 
are applying this to a low quarter, or an Oxford type, 
of shoe: The vamp is the fore part of the shoe. It may 
be either plain toe, such as the model exhibited here or 
such as the one I have on, it may have a tip. This is 
termed a vamp (indicating on shoe). This is termed the 
quarter. This is what you term — The counter qf a shoe 
is inside, between the lining and the outside. We don’t 
ever refer to this part of the shoe as the counter; we refer 
to it as the quarter. 

Now, if this (indicating) were a high shoe, tjiis shoe 
would be made exactly as you see it here; this seam and 
point would terminate here; but when you faster} to this 
piece an upper, of whatever height you want to put on— 
it varies with the styles and seasons and makes the height 
of the top vary. The front portion of the shoe, in |advance 
of what you might call the instep, is known as the vamp. 

The rear half of the shoe is known as the quarter. 

That is true whether you have the Oxford typ£ or the 
high type of shoe. 
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This part here (indicating) is the heel. From the 
43 edge of the sole to the bottom of this is called the 
heel (indicating). 

I would say the heel portion of an Oxford shoe would 

be the part that would cover the heel bone—or, naturally, 

vou would have two distinctions there. You would have a 
* 

quarter and you would have a heel. 1 mean the rear part 
of the quarter. 

In a high shoe you would have the upper above that. 
The heel itself might be referred to as the heel part 
of the Oxford shoe. 

This rubber overshoe, Defendant's Exhibit A, is not typi¬ 
cal of the rubber overshoes for men which were on the 

market in the vear 1914. 

* 


In 1914 there were various types of fore parts on men’s 
rubbers. They could be either a storm front, or a galosh, 
with a piece in the front to come up over the toe, and in¬ 
variably they had a very stiff counter around the heel por¬ 


tion with a verv stiff counter. 


That was made with an idea 


that you could slip into them quickly without bending down 

or using your hand to pull them. 

This rubber shoe, Defendant’s Exhibit A, seems to have 

the lower half relatively stiff and the upper half flexible. 

That I would sav was decidedlv not characteristic of rub- 

* •> 

ber shoes in 1914 to my best knowledge. 

The difference was that it had a very heavy stiffening, 

similar to a counter in a leather Oxford shoe today. 

* 

I am very familiar with this article marked in evidence 
Plaintiff’s Exhibit 3. This particular article is known as 
the Miller Shuglov. I first saw an article of this sort when 
a man brought me this article in John Wanamaker’s, New 
York, in the early part of 1927. 

This was presented to me by a representative of 
44 the Miller Rubber Company; and there had hereto¬ 
fore been made rubber footwear—not all rubber 


footwear, but rubber footwear with fabric tops—with a 
cuff exactly as this one, made by various manufacturers 
of rubber footwear; and he presented it to me as a very 
unusual galosh because of the lightness of it and the fact 
that it was of rubber; but the shape of the article itself, 
the features of the article itself, were just about the same 
as had been on the market for some years. I immediately 
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noticed that it did not have a lining in it and and iti would 
be rather difficult for the woman to slip on over heir shoe, 
especially if she had a rubber heel, and I drew that] to his 
attention; and, of course, as they were the first j)f this 
kind that had been made and that I had seen, we flipped 
them on three or four girls. However, we were satisfied 
that it was a product of merit and we bought somp. 

As I say, it had all the features of others that hajd been 
made and sold in huge quantities. The only difference 
was the feature of the lightness of the rubber. 

That difference is absolutely the characteristic feature 
of the Shuglov. j 

Of course today shoes of. this general type ard being 
made by every rubber manufacturer, of rubber footwear, 
and they are sold in huge quantities. I would say[ today 
tlie all-rubber galosh such as this is universally sold. 

That article is not to my knowledge ever worn % men. 

Now referring to Plaintiff’s Exhibit 3, I would not. call 
this a flap. I would call it a cuff. I do not find Ithat it 
is equipped with any part which serves as a shoe horn be¬ 
cause if a woman puts this shoe on she does not take a 
hold of it by the cuff. She takes hold of it down ln^re (in¬ 
dicating). She can put it on easily; it is more practical; 
it is safer. 

A shoe horn is never to my knowledge us(jd with 
4-5 other than an Oxford type shoe, never in my experi¬ 
ence in the shoe business. 

I have never seen a shoe horn used with a shoe tliat has 
a flexible part that approximates in flexibility this shuglov, 
Plaintiff’s Exhibit 3. * j 

Q. Shoe horns are used with Oxfords having stiff heel 
portions, are they? A. Yes, sir. 

I do not think that this cuff, when it is turned doWn has 
any bracing effect on the rear portion of the shoe !to pre¬ 
vent it from splitting. 

This cuff in the Shuglov, Plaintiff’s Exhibit 3 dbes not 
have a movement which takes place about the top edge of 
the heel portion. When that cuff is reversed or turned 
down or turned up, the movement takes place nj)t any¬ 
wheres near the top edge of the heel, quite a ways away 
from there. 
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When it is turned down, the movement takes place where 
the plaid portion joins the yellow portion. 

That does not correspond to the top edge of an Oxford 
shoe. 

Q. About how far removed from the top edge of an Ox¬ 
ford shoe? A. Approximately in this position would be 
the top edge of the heel counter (indicating). 

Q. That about be about an inch above the to]) edge of the 
heel portion? A. Yes, sir. 

I have examined this Moore patent, number 1,100,319 so 
that I am familiar with the article which is shown in it. 

Q. In ail your experience did you ever see on the market 
an article of this sort where the rear edge of the heel por¬ 
tion of the rubber was equipped with a lip or flap serving as 
a shoe horn? A. No, sir, I never have. 

O. Do you think that would have anv utilitv? A. 
46 You mean practicable? 

Q. Yes. A. I do not. 

In the use of this Shuglov, the cuff is intended lo protect 
the stocking and nothing else. 

Q. Will you please state, in your opinion, whether the 
Shuglov belongs in the class of footwear of the Oxford 
type? A. No, sir. We never refer to footwear of this 
nature as Oxfords at all. 

Q. In the Oxford type of shoe, about how far below the 
ankle bone is the upper edge of the shoe? A. Well, ap¬ 
proximately—that varies, it depends entirely upon the 
foot. In some instances right up next to it; in other in¬ 
stances it may be half an inch; and in others, a quarter of 
an inch. 

Cross-examination. 

Bv Mr. Williamson: 

The counter is a piece of sole leather that is put in be¬ 
tween the outer leather and the inner leather (which we 
term the lining) and the outer leather. The purpose of 
that counter is to hold this back part of the shoe in a rigid 
position, so that it will not fall down. There is no counter 
in the Shuglov, Plaintiff’s Exhibit No. 3. There is nothing 
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but the outer wall of rubber in that Shuglov from jthe heel 
up to the cuff. 

The use of rubber in this Shuglov is a thing of consider¬ 
able importance, primarily because of its lightness. Rub¬ 
ber is the only thing that is water proof and that is really 
an important reason for using rubber in shoes. 

Q. Mow much do you say the height of the heel portion of 
an Oxford shoe varies, counting from where the sple joins 
the top of the heel to the upper edge? A. I did not 
state. 

47 Q. I thought you said something about th'at. 

The Court: He said it varies with reference to the ankle 
bone. 

The Witness: Yes, sir. ! 

The Court: That it might be right at the ankle bbne or it 
might be as much as a quarter or half inch or more below 
the ankle bone. 

I 

Bv Mr. Williamson: 

Q. Well, what would be the cause of the variation in the 
distance between the height of the shoe and the ankle bone? 
A. The difference in the human foot. 

Q. All Oxford shoes of the same type are njiade the 
same height at the heel portion—is that correct!? A. In 
most cases they are. 

Q. But there is variation in height, isn’t there ?! A. Ac¬ 
cording to patterns. 

Q. And what, in your experience, has been tljie varia¬ 
tion? A. A sixteenth of an inch. 

Q. That is, one might be a sixteenth of an inch higher 
than another? A. Yes. 

Q. Or a sixteenth of an inch lower than the otheif, and the 
total variation might be an eighth of an inch? A. It de¬ 
pends on the draft of the foot pattern. 

Q. In this Shuglov, Plaintiff’s Exhibit 3, the flap, or cuff 
as you seem to prefer to call it, inverts or turns up and 
down around the edge line where it joins the tbp of the 
shoe. Is that correct? A. Yes, sir. 

Q. That edge line in this Plaintiff’s Exhibit 3i is lower 
than the edge of an ordinary high leather shoe, is it not? 

A. Not always. 
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48 Q. I am talking about this particular exhibit? A. 

Yes, sir. 

Q. Did you sav in vour direct examination that the shoe 
or rubber shoe shown in the drawing of the Moore patent 
with the flap or lip is not practicable ? A. I do not think so. 

Q. Why not ? A. Well, in the first place, I am not a 
manufacturer of rubber footwear and I cannot answer vou. 

Q. So you do not 1 , know whether it is practicable or not ? 
A. From observation, I would say I do not think it 
would be. 

Q. Well, why not? (No answer.) 

Q. Why did you not consider it practicable? A. Well, 
I imagine if it was worn by a man it would interfere with 
if our trousers and be very uncomfortable. 

Q. And is that the only reason you give for saying that it 
is impracticable? A. From that illustration; yes, sir. 

Bv the Court: 

Q. How would it interfere with his trousers? A. Well, 
I would assume that his trousers would catch on the in¬ 
ner side of the flap. 

Q. Suppose it were built in this form, would it? A. Well, 
if the pattern was so drafted that it would lay immediately 
up against this- 

Q. (Interposing.) Fit snugly against the rear of the 
foot? A. Right up against this bone (indicating). 

Q. You think that would interfere? A. Well, it might 
cause some discomfort. 

Q. You mean chafing? A. Yes. 

49 Bv Mr. Williamson: 

Q. Now, in the case of a woman, this matter of trousers 
would not be important, would it ? A. I hardly think so. 

Redirect examination. 

Bv Mr. Hall: 

The shoe “Defendant’s Plxhibit C” is a typical Oxford 
type shoe. 

With regard to the position of the upper edge of this 
shoe, Plaintiff’s Exhibit C, with respect to the ankle bone, 
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the ankle bone would be on the outside, the outside part 
of this. ! 

i 

Bv the Court: 

* 

Q. You mean it would be above that? A. It would be 
above that; and according to the human foot it would vary. 

The edge of the Oxford shoe I have on is below my ankle 
bone about half an inch. It is more on a thin foot!than it 
is on one that is thick and stout. The variation, ordinarily 
would be from a quarter of an inch to about three-q[uarters 
of an inch. 

Richard T. Griffith. 

i 
! 

Direct examination. 

Bv Mr. Hall: 

%> i 

Richard T. Griffith testified that he resides in j Akron, 
Ohio and is the General Manager of the Miller Rubber Com¬ 
pany. | 

The Miller Rubber Company has put on the market the 
Shuglov type of shoe, and he directed its development, 
manufacture and the sale. 

Thev were distributed extensively to the trade bv the 
Miller Rubber Company. “Defendant’s Exhibit D” are ad¬ 
vertising pamphlets relating to this article for thb years 
1928, 1929 and 1930. j 

When the Shuglov was first put on the market it tvas not 

iving a 
fth any 

sort of cuff. The first batch of Sliuglovs wo manu¬ 
factured and sold were somewhat higher than Plaintiff’s 
Exhibit 3 and were not equipped with an ornamental cuff. 

As to the purpose of that cuff on Plaintiff’s Exhibit 3 
shortly after w T e put the plain, or cuffless, shoe on t|ie mar¬ 
ket, unlined, we found that they were unpopular jand we 
met with sales resistance, due to the fact that tjiey did 
not meet with the prevailing style of Shuglov or of galoshes 
then on the market made of rubberized cloth. Those 
galoshes were equipped with reversible cuffs. 

The cuff serves as an ornament, a decoration for tie shoe; 
and it is necessary in manufacturing to make the cuff so 
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equipped with the cuff, such as the part ha 
plaid design of Plaintiff’s Exhibit 3, or wr 
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that when turned up it will closely hug the leg and afford 
protection for the stocking. I am sure that the success of 
the Shuglov, with its ornamental, reversible cuff, was en¬ 
tirely dependent upon the prevailing style of short skirts 
and fancv stockings. 

That cuff was intended when it was turned up to protect 
the stocking from splashing. With long skirts there would 
be no occasion whatever for that. 

There was a real problem in making the cuff fit the leg 
closely. It was required that we vulcanize the cuff in a 
standing position, in order to insure that when turned up 
it would fit the leg snuglv. In the manufacture of a thin 
all-rubber cuff of this character there is a shrinkage that 
takes place in the vulcanizing. That rendered it necessary 
for us to provide a piece of thin material of sufficient width 
to form the cuff and in sufficient length to completely en¬ 
circle the form on which it was made, and to join this in 
one piece. After vulcanizing this, we would then split this 
band at tlie front, forming the vent, or the opening, as you 
see it in Plaintiff’s Exhibit 3. 

That procedure which was required in the manufacture 
of that cuff is in general, fully described in this pat- 
51 ent of Riley, of the Miller Rubber Company 1,739,612 
which was offered in evidence by the plaintiff. 

Photostatic copies taken from the Ladies Home Journal 
of November, 1914,4‘Defendant’s Exhibit E”, illustrate the 
style worn bv women at that date. 

The sales of the Shuglov for the years 1928 amounted to 
somewhat over a million and a half dollars. In 1929 they 
ran somewhat over two million dollars. In 1928 we made 
and sold 481,000 pairs; in 1929, the amount ran somewhat 
over six hundred thousand pairs. 

I have been in the rubber manufacturing industry twentv- 
five years. 

In 1914, other than the United States Rubber Company, 
large rubber companies manufacturing rubber over shoes 
were the Hood Rubber Company of Watertown, Mass., and 
the B. F. Goodrich Company of Akron, Ohio. They were 
comparable in size and production to the United States Rub¬ 
ber Company. And there were very many small companies. 

Q. Does this cuff on the Shuglov, Plaintiff’s Exhibit 3 
ever act as a shoe horn? A. No, sir. 

Q. Or serve that purpose? A. No, sir. 
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Q. Does it have any purpose as a brace for bracing the 
back portion of the shoe and preventing it from splitting? 
A. It does not, neither when it is turned up or tumid down. 

Cross-examination. 

i 

i 

By Mr. Williamson: 

The U. S. Rubber Company did not have an interest in 
or control the Hood Rubber Company or tjie B. F. 

52 Goodrich Rubber Company in 1914. I know that ber 
cause I was connected with the Goodrich Company 

as a stockholder; and, being very, very familiar with the 
holding of the various companies and how their stock was 
distributed, and I know the structure of the various in¬ 
stitutions; and I am very positive they had no control, or 
any interest in either of the two companies. T}ie B. F. 
Goodrich Company later purchased the Hood Rubber Com¬ 
pany and also purchased our own company, merging them 
all, and necessarily I had quite intimate knowledge as to 
just how these companies were constructed. 

Q. So that you know of your own personal knowledge as 
to the Hood Rubber Company and the B. F. Goodrich Com¬ 
pany that the U. S. Rubber Company had no interest of any 
description in those companies? A. Except as they were in 
competition. 

Q. But had no control over them ? A. No, sir. 

Q. Of any sort? A. No, sir. 

Q. How about the directors of these different cojnpanies? 
Were there any interlocking directorates there? ! A. I do 
not think so. 

Q. You do not know? A. No, sir. 

Q. You are just guessing? A. Yes, sir. 

I first wish to offer in evidence a stipulation between the 
parties that covers the manufacture and sale of thp 4 4 Slum¬ 
ber Slippers”, an advertisement of which appeared 

53 in The Shoe Retailer as “Defendant’s Exhibit F”. 

Mr. Williamson: I have an objection to make <js to that 
stipulation. 

Under the reservation in that stipulation as Defendant’s 
Exhibit F, objection is made to the statements as to each of 
the witnesses mentioned in that stipulation, Lee and Pratt, 
as to the construction of the “Slumber Slippers” to which 
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they refer, on the ground that such statements are second¬ 
ary evidence, no foundation having been laid to show the 
inability to produce specifications of the alleged Slumber 
Slippers themselves. 

Counsel for defendant is asked to state whether he uses 
The Shoe Retailer page and the card offered in evidence 
and forming a part of the stipulation, Defendant ’s Exhibits 
F-l and F-2, as printed publications. 

Mr. Hall: The answer to that part of the inquire is 
“Yes”. 

Mr. Williamson: Objection lies to the use of that page of 
The Shoe Retailer and the card, on the ground that there 
has been no proof of any publication of these items. 

However, plaintiff’s counsel is perfectly willing to admit 
that in the case of The Shoe Retailer it was published. 
Whether the card was ever published, counsel for plaintiff 
has no information; and, while the matter is of no impor¬ 
tance, the point is raised; yet, if the Court desires to con¬ 
sider it, no objection will be made to the Court’s considera¬ 
tion of what appears in that card. 

(Thereupon, at .4 o'clock p. m., Wednesday, May 6, 1931, 
the hearing was adjourned.) 


Exhibits were received in evidence as follows; 


Plaintiff ’.<? Exhibits. 

I. Exhibit to Plaintiff’s bill. 

2. Exhibit to Plaintiff’s bill. 

54 3. “Shuglov.” 

4. Stipulation, March 25, 1931. 

5. Miller Company patent No. 1,739,612. 

6. Harlan Moore patent No. 1,100.319. 

7. Letter of U. S. Rubber Co., July 10, 1914. 

8. Letter, Moore to I T . S. Rubber Co., June 19,1914. 

9. Letter, Moore to U. S. Rubber Co., July 10, 1914. 

10. Advertisement from New York Times. 

II. Letter, Williamson to Miller, Nov. 15,1928. 

12. Reply to Exhibit 11, Nov. 30, 1928. 

13. Rubber shoe. 

14. Letter, Williamson to Lansburgh, March 23, 1929. 

15. Letter, Williamson to Spear, Middleton, Donaldson 
& Hall, April 18,1929. 

16. Reply to Exhibit 15, April 20,1929. 
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Defendant’s Exhibits . 

| 

A. Typical low quarter rubber. 

B. Rubber shoe. 

C. Oxford type shoe. 

D. Advertising pamphlets, Miller Rubber Co. 

E. Illustrations from Ladies’ Home Journal. 

F. F-l, F-2. Stipulation as to “Slumber Slippers” and 
annexed documents. 

G. Stipulation as to various publications. 

G-l, G-2, and G-3. Publications covered by Exhibit G. 

H. Patent Office proceedings re Moore patent. 

I. Watkinson patent No. 144,810. j 

1-1. Shoe illustrative of Exhibit I. i 

J. Scharl patent No. 137,032. 

K. West patent No. 155,909. 

L. Olmstead patent No. 198,901. | 

55 M. Williamson patent No. 296,495. ! 

N. Eastwood patent No. 550,604. 

O. Flowers patent No. 716,528. 

P. Anderson patent No. 844,992. 

Q. Major patent No. 1,012,675. 

j 

Stipulation as to Narrative Form of Evidence. 


It is stipulated by counsel for the parties subject to ap¬ 
proval by the Court: 

That the foregoing “Narrative Statement of Evidence” 
which includes certain parts of the testimony in the exact 
words of question and answer which the parties 4esire re¬ 
produced is true and proper to be allowed by the Court as 
the testimony in narrative form for the transcript oh appeal. 

It is further stipulated that exhibits were received in evi¬ 
dence as set forth in the above list beginning with the state¬ 
ment “Exhibits were received in evidence as follows:” and 
that such list shall be included in the transcript oJi appeal. 

Oct. 27/31. 

CHAS. J. WILLIAMSON, 

CHARLES. J. WILLIAMSON, 

Attorney for Plaintiff. 

WILLIAM F. HALL, j 

Attorney for Defendant. 

Washington, D. C., October 30, 1931. j 


i 

l 







46 


HARLAN MOORE VS. LANSBURGH & BROS. 


Order Approving Stipulation as to Statement of Evidence 
and Making Such Statement of Evidence Part of the 
Record. 

The foregoing* stipulation by counsel for the parties is 
approved, and it is ordered: 

That the foregoing Statement of Evidence so 
56 stipulated contains the substance of all the evidence 
given on the hearing of the above-entitled cause on 
behalf of the parties, plaintiff and defendant, and contains 
at the request of counsel for the parties, parts in the form 
of questions and answers, and in order that each and every 
part thereof may be preserved and made of record, said 
Statement of Evidence is approved as such to become and 
be part of the record on the appeal of said cause this 31st 
day of October, 1931. 

JESSE C. ADKINS, 
Justice Supreme Court , D. C. 

(Here follow Plaintiff’s Exhibits Nos. 1 and 2, side folios 

57 and 58.) 

59 Plaintiff’s Ex. 4. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 49716. 

Harlan Moore, Plaintiff, 


v. 

Lansburgh & Bros. Defendant. 

Stipulation . 

It is stipulated by and between counsel for the parties 
as follows: 

1. That the pair of articles attached hereto and marked 
“Plaintiff’s Exhibit No. 3, Miller ‘Shuglov’ ” were sold in 
regular course of business by defendant at defendant’s 
store in Washington, District of Columbia on or about the 
31st day of January, 1929; that on or about January, 25, 
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7th, 8th and E'St*.—FAMOUS FOR QUALITY SINCE 1860-Franklin 7400 
----:-• 

Ready! At the Very Peak of Need Time! 


Sale! 1,000 Pairs of 



A COMPROMISE between good sense and good style—rtliese new, 
low-cut_gaiters—effective in all kinds of weather, yet smart, too! 
AH first oualitv, new and tip*to-the-miautc styles—tomorrow —at a 
most remarkably low price. 



Ton or Black 

* i 

Tum-Dotcn Cuffs, 
All Sizes 


AH with heavy rubber solos dur¬ 
able tops—and cuffs that turn down < 
• smartly—for distinction- Black* and,' 


If You Do Not Ore to Come 
Down Town Jane Stuart Will 
Shop For You—Franklin 7400. 
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1929 defendant by an advertisement in The Evening Star 
of Washington, D. C. offered for sale articles of {he same 
description, a copy of which advertisement is attached to 
the Bill of Complaint and identified as Plaintiff’s Exhibit 
No. 2 and is admitted in Paragraph 2 of defendant’s 
answer. 

2. That United States Patent No. 1,739,612 doited De¬ 
cember 17, 1929 for Method of Making Overshoes and is- 

. ■ i 

sued to the Miller Rubber Co. of Akron, Ohio, illustrates 
in the drawings and describes in the specification hn article 
of footwear having the construction and use of tljie afore¬ 
said articles identified as Plaintiff’s Exhibit No. 3| 

CHAS. J. WILLIAMSON, 

Attorney for Plaintiff. 
WM. F. HALL, j 

Attorney for Defendant . 

Washington, D. C., March 25, 1931. 
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UNITED STATES PATENT OFFICE 


RALPH E. RILEY, OF AKRON, OHIO, ASSIGNOR TO THE MILLER RUBBER COMPANY, OF 

AKRON, OHIO, A CORPORATION OF OHIO 


METHOD OF MAKING OVERSHOES 


Application filed October 8, 

This invention relates to vulcanized rubber 
overshoes and to the method of manufactur¬ 
ing the same. 

One object of the invention is to provide 
5 a light, attractive, fabric lined, snugly fit¬ 
ting, rubber overshoe particularly adapted 
for wear bv women over the ordinary high 
heel low shoe, and so constructed that it will 
accommodate itself to a variety of shoes and 
u will extend thereabove and snugly lit about 
the instep and ankle. 

Another object is to provide a method of 
manufacture involving the use of a minimum 
amount of material, tile reduction of scrap, 
13 and particularly non-usable scrap, and the 
elimination of so-called pressure curing. 

Other objects of the invention will appear 
as the same is hereinafter specifically de¬ 
scribed. 

A preferred const ruction of shoe and meth¬ 
od of manufacturing it embodying the inven¬ 
tion is illustrated in the accompanying draw¬ 
ings, in which: 

Figure 1 is a plan view of the unit forming 
the shoe upper. 

Fig. - is a perspective view of means for 
registering and initially uniting the fabric 
lining sheet and the thin rubber sheet to form 
the upper unit. 

3J Fig. 3 is a plan view of the tongue before 
it has been formed into bellows shape. 

Fig. 4 is a perspective view of the upper 
and tongue assembly. 

Fig. 5 is a plan view illustrating the clo- 
sure device attached to the upper unit. 

Figs. 6 to 8 are plan views showing the pro¬ 
cedure in the production of the upper unit, 
tongue and fastener assembly. 

Fig. 0 is a perspective view illustrating the 
application of the upper and inner sole of the 
shoe to the last. 

Fig. 10 is a detailed perspective view show¬ 
ing the heel binding strip. 

45 Fig. 11 is a transverse sectional view illus¬ 
trating the heel construction. 

Figs. 12, 13 and 14 are perspective views 
illustrating further developments in the man¬ 
ufacturing procedure. 

50 Figs. 15 and 1G are detailed views showing 
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the cuff in association with the upper edge 
of the upper. 

Fig. 17 is a perspective view of the shoe 
showing the fly strip when initially applied. 

Fig. 18 is a detailed view of the buckle 55 
strap. 

Fig. 19'is a transverse sectional view of the 
completed shoe taken about on the line 19—19, 
Fig. 17. 

Fig. 20 is a view of the outer sole, and co 

Fig. 21 is a perspective view of the com¬ 
pleted shoe, closed, and with the cuff turned 
down. 

As illustrated in the accompanying draw¬ 
ings, the top. vamp, quarters, and portions of 65 
the heel of the shoe are formed from a single 
highly flexible, light, elastic unit, made by 
vulcanizing together an elastic, attractive, 
fabric, lining sheet 1, and a thin rubber sheet 
2, preferably embossed to give its exterior an 70 
ornamental appearance. The rubber sheet is 
preferably made from a so called low tem¬ 
perature curing rubber compound; that is, 
a compound containing an ultra, or fast cur¬ 
ing accelerator, so that vulcanization can be 75 
effected in a relatively very short time. The 
inner surface of the lining sheet, or that sur¬ 
face which is brought into contact with the 
rubber sheet 2, has calendered upon it a skim 
coating of an ordinary rubber compound; so 
that is, a compound not including an ultra, 
or fast curing accelerator. 

In the production of the upper unit, the 
two sheets 1 and 2 are cut from sheet mate¬ 
rial and placed at separated points upon the c: 
periphery of companion drums 3 and 4, which 
are in close juxtaposition to each other and 
■which turn in unison, one in a clockwise di¬ 
rection, and the other in an anti-clockwise 
direction. The drum 4 is provided periph- to 
erally with spaced apart fabric areas 4 a upon 
which the fabric lining sheets 1 are located, 
anti the periphery of the drum 3 is provided 
with correspondingly spaced areas defined by 
rctractal pins 3 a , between whi'ch the sheets 2 05 
are placed and retained. As the drums ro¬ 
tate, companion sheets 1 and 2 are pressed 
into adhering contact with each other. 

The sheets 1 and 2 substantially correspond 
in contour, but the sheet 1 is made somewhat 100 
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smaller, so that when corresponding edges 5, 
6,7 and 8 of the sheets are registered, narrow 
marginal attaching surfaces 9, 10,11 and 12 
will oe exposed on the sheet 2 . 

6 As stated, the compound which is used for 
the rubber sheet material is of the fast cur¬ 
ing type. Were this compound used for the 
skim coating of sheet 2 , the scrap could not 
be re-used to material advantage, because a 
10 set-up or incipient vulcanization of this coat¬ 
ing material would occur in a relatively brief 
time. However, after the lining sheet is ini¬ 
tially attached to the rubber sheet as de¬ 
scribed, sufficient migration will take place of 
15 the vulcanizing ingredients into the skim coat 
of the fabric to provide for the vulcanization 
thereof practically as rapidly as the rubber 
sheet, and in the same vulcanizing operation 
to which the latter is subjected. 

This use of a slow curing compound, as the 
skim coat for the lining sheet, permits the 
scrap formed by cutting the blanks from a 
larger sheet to be ground up and used for any 
work in which a fibrous rubber compound 
25 may be employed. 

After the upper blank or unit has been 
formed in the manner described, it is slit 
centrally as indicated at 13, Fig. 1 . This 
slit opens out through the top of the blank 
30 and terminates it its lower end in a fork, 
or transversely extending branches 13 a . As 
will be later described, marginal portions 
parallel to the slit 13 are turned back upon 
the face of the ining to provide the vent 
35 opening and marginal attaching flaps 14, 15. 
When the branches form a fork, a short at¬ 
taching flap 16 is provided at the closed end 
of the vent opening. 

The shoe illustrated is provided with a 
40 bellows tongue shown in detail in Figs. 3 and 
4. As illustrated, this tongue includes a sub¬ 
stantially wedge-shaped intermediate section 
17 transversely concavo-convexed and at its 
upper portion curving outwardly slightly, 
from its upper end in the direction of its 
length, and two side wings 18 and 19. The 
tongue is formed of two arrow head shaped 
fabric sheets preferably corresponding to the 
lining fabric described, superimposed upon 
each other with their coated faces in contact 


is preferably stretched transversely so that 
it will be more nearly corresponding in area 
to that of the attaching surface 21 , or with 
the outer portion of the sheet 2 adjacent the 
closed end of the vent opening. 70 

The vent opening in the upper, formed by 
slitting the same and turning back the flaps 
14, 15, preferably has associated therewith 
a fastener device of known type, comprising 
parallel companion tapes or w r oven fabric 75 
strips, known as stringers, each carrying a 
plurality of metallic interlocking members, 


a slide for engaging and disengaging these 

— * • i* 
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and an intermediate wedge-shaped piece of 
frictional fabric substantially corresponding 
in contour to the intermediate section 17. 


55 


One of the two sheets fo rming the tongue 
is made slightly smaller than tne other, so 
that when superimposed upon the larger 
sheet, marginal attaching surfaces 20,20' and 
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21 will be exposed on the rubber-coated face 
of the latter. 

In securing the tongue in position, the mar¬ 
ginal attaching edges 20, 20' are rolled into 
firm contact with the outer faces of the parts 
of the upper unit which form the flaps 14,15, 
and the attaching surface 21 rolled in contact 
65 with the small flap 16, which in this operation 


members, and a pull element for facilitating 
the shifting of the slide. 80 

This fastening device is preferably at¬ 
tached to the upper before it is placed on the 
last. 

i In this step, the attaching faces of the 
stringers, or tapes 22 , having had rubber $5 
cement applied thereto and dried to a tacky 
condition, the upper unit is placed on a table 
with its lining face down, ana then the string¬ 
ers are rolled into adhering contact with the 
outer surface of the sheet 2 back of but con- 90 
tiguous to the edges of the vent opening. 

For attaching the tongue and fastener to 
the upper, a procedure as follows may be 
practiced: 

The upper edge of the tongue illustrated 95 
in Fig. 3 is abutted against a complemental 
edge of a template 40 secured to a table top 
upon which the tongue is placed with the 
sheet of smaller area upwardly presented. 
There is then superimposed upon the tongue 10 c 
a; template 41 substantially corresponding in 
contour to the sheet of the tongue of smaller 
area so that there will be exposed beyond the 
edge of the template 41 the marginal attach¬ 
ing surfaces 20 , 20 ', and 21 of the tongue. 105 
The upper unit with its fabric face presented 
upwardly is then placed on the table with 
the edges of the slit 13 contacting with the 
side edges of the template 41, which will 
bring the portions of the upper which are to no 
form the flaps 14, 15 into registration with 
the exposed marginal attaching surfaces of 
the tongue aforesaid. These parts are then 
rolled into firm adhering contact. 

The template 41 is then removed and the 115 
upper reversed so that its fabric face is pre¬ 
sented against the table top, but - 

occupying the same position it did in the 
tongue attaching operation. A template 42 
is then placed in the position previously oc- 120 
cupied by the template 41 with its under sur¬ 
face resting upon the tongue and with the 
vent opening stretched to the maximum ex¬ 
tent. A slide fastener open to the maximum 
extent is then straddled over the apex of the 325 
template as shown in Fig. 8, and with the 
ends of the metal interlocking members of 
the fastener contacting with the edges of the 
template. With the parts in this position^ 
the stringers are rolled in adhering contact 130 
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with the outer portion of the upper parallel 
with and contiguous to the fold lines of the 
flaps 14,15. It will be understood, of course, 
that in this procedure up to this point the 
6 flaps 14,15 have not been folded over. 

As will be understood, the described pro¬ 
cedure provides a satisfactory way of ob¬ 
taining accurate adhering contact of the bel¬ 
lows tongue to the upper, and it further pro- 

20 vides means for accurately locating the slide 
fastener so there will be an adequate and 
uniform space between the rear ends of the 
metallic interlocking members and the adja¬ 
cent edges of the fold line, in which the slide 

2 5 member may travel in the completed shoe. 

In order "to protect the closure device dur¬ 
ing the vulcanization operation and for sub¬ 
stantially concealing this device when the 
shoe is worm with the fastener closed, a suit- 

21 able fly 23 is provided, consisting of a strip 
of sheet rubber somewhat longer and wider 
than the fastener device and a strip of lining 
fabric 24 of substantially the width and 
length of the metallic inter-engaging mem- 

o.- hers which is secured lengthwise along the 
middle of the sheet rubber strip. 

The inner surface of the rubber strip par¬ 
allel to the longer edges of the lining thereof 
is pressed in firm adhering contact with the 
30 stringers back of the metallic interlocking 
members and the adjacent surface of the outer 
face of sheet 2, and with a portion thereof 
adjacent the closed end of the vent. Fly strip 
23 is provided centrally with a finishing band 
53 - 5, preferably scored, or indented, length¬ 
wise for guiding the knife of the operator in 
the slitting of the same and the fly strip after 
vulcanization has been completed. 

The upper with the parts attached as shown 
40 in Fig. 5, or with the addition of the fly strip 
and finishing strip, is then placed about a 
metal last and the exposed marginal edge 9 
overlapped upon and rolled into firm adher¬ 
ing contact with the outer face of the sheet 
45 2, substantially parallel to the edge 7. An in¬ 
sole 26, having been applied to the last, which 
extends along the heel breast and over the 
end face of the heel, the edges of the upper 
are pulled over so as to overlap the sole por- 
53 tion of the insole, and with other portions 
overlapping each other upon the breast of the 
heel and rolled into firm adhering connection 
with the contacting surfaces. 

The upper is now trimmed flush around 
55 the heel and then a narrow binding 27 of 
rubberized fabric is applied, as shown in Fig. 
10. A heel lift 28, composed of an outer block 
of thick rubber and an inner sheet of friction 
fabric, is now applied. A half sole 29 of fric- 
eo tion fabric is then applied over the insole and 
overlapped upon portions of the upper, ex¬ 
tending around the heel breast. A back re¬ 
inforcement 30, of substantially T-shape, cut 
from a sheet of friction fabric, is applied 
65 around the side face of the heel and ex¬ 


tended up the back of the shoe for covering 
the rear seam described, and a back trim 31 
of substantially the same shape, but made 
of sheet rubber, is applied over the fabric 
strip 30 and rolled down thereupon and upon 70 
the contiguous face of the sheet 2 . An out- 
sole 32 is now applied, which extends up the 
breast of the heel and over the face of the 
same and overlaps the back trim 31 contigu¬ 
ous to the edge of the heel. Finally, a fox- 
ing 33 is applied for giving the sole and heel 
of the shoe a finished appearance. 

The shoe may be equipped with a strap at 
its top for giving a more finished appearance 
thereto and for concealing the operating slide go 
and pull member of the fastening device, and 
this strap may, if desired, be provided with 
a suitable ornament, *as a mock buckle mem¬ 
ber, as illustrated in the drawings, particu¬ 
larly Fig. 18. This strap consists of a strip 85 
of rubber 34 of preferably the same material 
as the sheet 2 aforesaid, partly lined with fab¬ 
ric strip 35 such as that forming the sheet 1. 

The unlined part of strip 34 is initially 
pressed into firm contact with upper and is 90 
ultimately vulcanized thereto. The opposite 
end of this strip is equipped with a female 
member 36 of a snap fastener which cooper¬ 
ates with the male member 36' carried by 
the upper. A smaller strip of rubber 37 is 95 
attached to the outer face of the strip 34 and 
carries the ornament 38 aforesaid. In assem¬ 
bling the parts for vulcanization, the strip 
35 is rolled down against the face of the 
sheet 2 and will hold the strap in position 100 
during vulcanization, or this strip may be 
held back during vulcanization so that when 
the shoe is provided with a cuff, as will be 
hereinafter described, when the snap fas¬ 
tener is detached, the strap will normally 105 
fold back under* the cuff, if that is turned 
down. This may be desirable because the 
shoe may be worn with the upper part of the 
vent openings spread apart and the upper 
part of the tongue exposed. 110 

A wide cuff 39 is preferably associated with 
the top edge of the upper, being designed to 
serve as an upward extension thereof and 
protection for the stocking, whch such pro¬ 
tection is necessary, and to be turned down 115 
at other times. This cuff is made of rubber 
sheeting corresponding to the sheet 2, and 
is unlined, so that both sides thereof may 
be washed. 

The cuff is made from a wide band of rub- 120 
ber sheeting which is overlapped at its low¬ 
er edge upon the outer face of the edge of 
sheet 2, and the vertical edges of the band are 
overlapped one upon the other upon the leg 
portion of the last and the parts rolled down. 125 
A suitable foxing 39' is applied over the 
juncture of the lower edge of the band and 
the upper edge of the upper. 

The shoe having been assembled as de¬ 
scribed, it is then vulcanized and this may 130 
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be expeditiously done by hanging the last member conforming in shape to the entire 
on a conveyor which passes through a hot bottom' of the last including the heel portion 
oven where the shoe is en route subjected to of the same, shaping the upper upon the last 
the desired vulcanizing temperature for the and overlapping a marginal attaching por- 
5 requisite time. tion thereof upon a complementary edge por- 70 

After the shoe has been vulcanized, the tion of the upper along the back of the last, at- 
lining 35 of the strap heretofore described taching another marginal edge portion of the 
is peeled loose from the part of the upper to upper to the side edges of the inner sole, and 
which it has been lightly stuck, as before overlapping a portion of the upper upon the 
10 stated. heel breast portion of the innersole, applying a 75 

By means of a knife, the strip 25 and fly binding strip around the edge of the heel, ap- 
are split along the crease in the finishing plying a heel lift, including a piece of thick 
strip. rubber, applying a fabric half sole over the 

The overlapping portion described of the insole aforesaid, applying a T-shaped fabric 
15 cuff is also cut out and the slide fastener reinforcement over the side surface of the heel 80 
member of the device is manipulated for dis- and over the rear seam of the upper, apply - 
engaging the interlocking members of the ing over the reinforcement a back trim of ap- 
fastener so that the vent may be opened and proximately the same shape thereas, applying 
the shoe removed from the last. The snap an outer sole, said outsole extending over the 
29 fastener members are then applied to the heel breast and face of the heel and overlap- 85 
buckle strap and to the upper of the shoe. ping upon side portions of the heel, rolling 
Since practically all of the parts are initial- the same into intimate engagement w'itli the 
ly secured together without employing ce- parts with which it makes contact, applying 
ment and are ultimately vulcanized to one a foxing around the edge of the outer sole, 

23 another, it is unnecessary, to prevent blow- pressing the lower edge of a wide sheet rub- eo 
ing or air pockets during vulcanization, to ber strip into adhering contact with the up- 
subject the shoe to differential pressure, or per edge of the upper and overlapping the 
a so-called pressure cure. end edges of the strip one upon the other and 

I claim as my invention: pressing them in adhering contact on the last, 

co 1. The method of manufacturing a light, then subjecting the shoe formed upon the last 95 
lined, waterproof overshoe, consisting in aforesaid to a vulcanizing operation and aft- 
forming an upper unit to provide the shoe er the vulcanization is completel, slitting the 
vamp, top, quarters, and portions of the heel fly strip for exposing the fastening device, 
by blanking out a correspondingly Shaped cutting out the section of the band formed by 
35 member from an elastic fabric sheet, and a the overlapping end edge portions, and ma- 100 
thin rubber sheet, superimposing the sheets nipulating the slide of said device for opening 
upon each other and pressing them in adher- the vent for the removal of the shoe from the 
ing contact, said fabric sheet being made last. 

somewhat smaller in size than the rubber 2 .,-The method of manufacturing a light, 

40 sheet to leave portions of the latter exposed Uoed, waterproof overshoe, consisting in 106 
to form marginal attaching portions, slit- forming an upper unit to provide the shoe 
ting the upper so formed centrally from its vamp, top, quarters, and portions of the heel 
upper edge toward the vamp forming portion by blanking out a correspondingly shaped 
thereof, forming a bellows tongue including a member from an elastic fabric sheet, and a 
45 central wedge-shaped, part and side wings by thin rubber sheet, superimposing the sheets lio 
. superimposing one upon the other two pieces upon each other and pressing them in adher- 
of skim coated fabric of substantially the ing contact, said fabric sheet being made 
same shape but one of somewhat less area than somewhat smaller in size than the rubber 
the other to leave marginal attaching sur- sheet to leave portions of the latter exposed 
so. faces, pressing the marginal surfaces at the to form marginal attaching portions, slit- ns 
sides of the tongue in firm contact with the un- ting the upper so formed centrally from its 
lined face of marginal portions of the upper upper edge toward the vamp forming portion 
contiguous to said slit, and the marginal sur- thereof, forming a bellows tongue including 
face of the apex of the wedge with the upper a central wedge-shaped part and side wings 
unit adjacent the closed end of ihe slit, ce- by superimposing one upon the other two 120 
menting the stringers of a slide fastener to the pieces of skim coating fabric of substantially 
upper along lines which will form fold-lines the same shape but one of somewhat less area 
of said marginal portions of the upper, press- than the other to leave marginal attaching 
ing in adhering contact with the stringers and surfaces, pressing the marginal surfaces at 
60 the portions of the upper adjacent thereto a the sides of the tongue in firm contact with 125 
fly strip, said strip consisting of a sheet of the unlined face of marginal portions of the 
rubber somewhat longer and wider than the upper contiguous to said slit, and the mar- 
fastening device and a strip of fabric secured ginal surface of the apex of the wedge with 
thereto of somewhat less length and width the upper unit adjacent the closed end of the 
60 than the same, applying to a last an inner sole slit, cementing the stringers of a slide fas- 130 
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tenor to the upper along lines which will 
form fold-lines of said marginal portions 
of the upper, pressing in adhering contact 
with the stringers and the portions of the 
5 upper adjacent thereto a fly strip, said strip 
consisting of a sheet of rubber somewhat 
longer and wider than the fastening device 
and a strip of fabric secured thereto of some¬ 
what less length and width than the same, 
20 applying to a last an inner sole member con¬ 
forming in shape to the entire bottom of the 
last including the heel portion of the same, 
shaping the upper upon the last and over¬ 
lapping a marginal attaching portion thereof 
25 upon a complementary edge portion of the 
upper along the back of the last, attaching 
another marginal edge portion ot the upper 
to the side edges of the inner sole and over¬ 
lapping portion of the upper upon the heel 
20 breast portion of the inner sole, applying 
a binding strip around the edge of the heel, 
applying a heel lift, including a piece of 
thick rubber, applying a fabric half sole over 
the insole aforesaid, applying a T-shaped 
25 fabric reinforcement over the side surface 
of the heel and over the rear seam of the 
upper, applving over the reinforcement a 
back trim of approximately the same shape 
thereas, applying an outer sole, said outsole 
jo extending over the heel breast and face of the 
heel and overlapping upon side portions of 
the heel, rolling the same into intimate en¬ 
gagement with the parts with which it makes 
contact, applying a foxing around the edge 
35 of the outer sole, then subjecting the shoe 
formed upon the last aforesaid to a vulcaniz¬ 
ing operation and after the vulcanization is 
completed, slitting the fly strip for exposing 
the fastening device, and manipulating the 
40 slide of said device for opening the vent for 
the removal of the shoe from the last. 

3. A method of producing an upper unit, 
bellows tongue and slide fastener assembly, 
comprising bringing into adhering contact a 
.45 skim coated face of an elastic fabric sheet 
with the face of a thin rubber sheet, said 
sheets being shaped to form the vamp, quar¬ 
ters, top and portions of the heel, slitting 
the unit from its upper edge towards the part 
60 thereof which is to form the vamp of the 
shoe, forming a substantially arrow-head- 
shape tongue blank by bringing into adher¬ 
ing contact the coated surfaces of two skim 
coated fabric sheets, one of said sheets being 
55 smaller than the other to provide exposed 
rubber marginal surfaces on the larger sheet, 
placing the tongue on a table with the fabric 
sheet presented upwardly and the top edge 
of the tongue in contact with the comple- 
60 mental edge of a template secured to the 
table, placing a template on top of the tongue 
which conforms in contour to the fabric sheet, 
whereby the attaching surface of the tongue 
aforesaid is exposed beyond the sides of the 
63 second template, spreading the opening 


formed in the upper by the slit to bring the 
edges thereof into contact with the side edges 
of the last named template and with the un¬ 
lined side face of the upper unit presented 
downwardly towards the table, rolling the 70 
marginal surfaces of the upper adjacent the 
edge of the opening therein into firm adher¬ 
ing contact with tne exposed edges of the 
tongue, removing the second template, re¬ 
versing the position of the upper for pre- 75 
senting the fabric face thereof towards the 
table top, placing a third template in sub¬ 
stantially the position occupied oy the second 
template, the side walls of the third template 
being arranged substantially parallel to but so 
spaced from the edges of the slit aforesaid 
when spread to the maximum extent per¬ 
mitted by the tongue which has been attached 
to the upper, straddling the stringers with 
attached metal interlocking members over 85 
the third template with the ends of such 
members in contact with the side edges of 
the third template and rolling the marginal 
portion parallel to the outer edge of the 
stringers into adhering contact with the 90 
underlying portions of the unlined faces of 
the upper, substantially as described. 

4. The method of manufacturing a fabric- 
lined light rubber overshoe equipped with a 
slide fastener type of closing device for the 95 
vent opening of the shoe, and a wide re¬ 
versible cuff at the top of the shoe consisting 

in forming an upper unit by attaching to a 
thin sheet of rubber of appropriate shape a 
substantially corresponding shaped sheet of 100 
elastic fabric, forming a slit in the upper unit 
to provide a vent opening, attaching a tongue 
at one lengthwise marginal edge to an un¬ 
lined marginal portion adjacent the slit, se¬ 
curing in adhering contact along each edge of 105 
the opening, but spaced therefrom, stringers 
of a closing device of the slide type, secur¬ 
ing in adhering contact to the outer faces of 
the stringers and adjacent surfaces of the 
upper a fly strip, shaping the upper upon 110 
a last, overlapping and securing in adher¬ 
ing contact complemental edges of the up¬ 
per along the back of the last, connecting 
the upper to sole and heel members, secur¬ 
ing the lower edge of a wide rubber cuff to 115 
the upper edge of the upper, overlapping 
the front edges of the cuff upon each other 
and rolling them in adhering contact, vul¬ 
canizing the article, slitting the fly strip 
lengthwise, cutting out the section of the 120 
cuff provided by the overlapping front 
edges of the cuff, opening the fastener and 
removing the shoe from the last. 

5. The method of manufacturing a light, 
lined, waterproof, vulcanized shoe including 125 
providing a unit for forming the vamp, up¬ 
per, and heel portions of the shoe, said unit 
consisting of a thin rubber sheet and a coun¬ 
terpart elastic fabric lining sheet in adher¬ 
ing face to face contact therewith, provid- 130 
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ing a vent opening in the unit, applying 
closure means to the marginal walls oi the 
vent opening, placing said unit about a last 
with the closure means in closed position, 
6 and effecting adhering contact between com- 
plemental edge portions of the rubber sheet 
along the back of the last, securing to the 
last above the unit a band of sheet rubber, 
effecting adhering contact between the front 
10 edge portions of the band along the front of 
the last and adhering contact between the 
lower edge of the band and the contiguous 
marginal edge portion of the upper, vulcaniz¬ 
ing the shoe, severing the band substantially 
15 in line with the vent opening in the shoe, 
separating the sides of the vent opening and 
removing the shoe from the last. 

6 . In the manufacture of a vulcanizable 
shoe, the step of applying the shoe parts to 

20 a last, applying a wide band of rublber, for 
forming a reversible cuff on the completed 
article, snugly about the last above the top 
of the shoe, effecting adhering contact be¬ 
tween the front edges of the band at the 
23 front of the last and adhering contact be¬ 
tween the bottom marginal edge portion of 
the band and the contiguous edge portion 
of the shoe, then vulcanizing the article and 
after the vulcanization is completed, sever- 
30 ing the band substantially in alinement with 
the vent opening in the shoe. 

7. The method of manufacturing a light, 
lined, waterproof, vulcanized overshoe in¬ 
cluding providing in substantially flat form 

33 a unit for forming the toe portion, vamp, 
upper, and heel portions of the shoe, said unit 
being formed of a thin sheet of rubber and 
a counterpart elastic fabric lining sheet in 
adhering face to face contact, slitting the 
40 unit to provide a vent opening, effecting ad¬ 
hering contact between a marginal edge por¬ 
tion of a tongue strip and a marginal edge 
portion of the rubber sheet contiguous one 
edge of said vent’Opening, forming adher- 
45 contact between the stringers of a slide 
fastener and the marginal edge portions of 
said rubber sheet contiguous the vent open¬ 
ing, effecting adhering contact between mar¬ 
ginal edge portions of a covering strip and 
50 said rubber sheet parallel and contiguous to 
the outside edges of said stringers, then plac¬ 
ing the unit about a last while the fastener 
is in closed* position* and._ affecting adher¬ 
ing contact between complemental edges of 
53 the same along the back of the last, then ap- 
plying the remaining parts to form the com¬ 
plete shoe, then vulcanizing the shoe, then 
slitting the covering strip and disengaging 
the engaging members ox the slide fastener 
co for opening the vent, then removing the com¬ 
pleted shoe from the last 

8 . The method of manufacturing a light, 
lined, waterproof, vulcanized overshoe in¬ 
cluding providing in substantially flat form 

65 a unit for forming the toe portion, vamp, 


upper, and heel portions of the shoe, said 
unit being formed of a thin sheet of rubber 
and a counterpart elastic fabric lining sheet 
in adhering face to face contact, slitting the 
unit to provide a vent opening, effecting ad- 70 
hering contact between a marginal edge por¬ 
tion of a tongue strip and a marginal edge 
portion of the rubber sheet contiguous one 
edge of said vent opening, forming adher¬ 
ing contact between the stringers of a slide 75 
fastener and the marginal edge portions of 
said rubber sheet contiguous the vent open¬ 
ing, while the fastener is in closed position, 
effecting adhering contact between marginal 
edge portions of a covering strip and said 80 
rubber sheet parallel and contiguous to the 
outside edges of said stringers, then placing 
the unit about a last and effecting adhering 
contact between complemental edges of the 
same along the back of the last, effecting ad- 35 
hering contact between the sole and heel por¬ 
tions of the shoe and marginal portions of 
the rubber sheet of said unit, effecting ad¬ 
hering contact between the upper of the shoe 
and a wide band designed to provide a re- 90 
versible cuff on the completed shoe, said band 
closely fitting the last and having its front 
edge portions in adhering contact with each 
other, then vulcanizing the shoe, then cut¬ 
ting the band in line with the vent opening 95 
in the shoe, slitting the covering strip and 
disengaging the engaging members of the 
slide fastener, spreading the vent, and then 
removing the vulcanized shoe from the last. 

9. In the manufacture of a shoe equipped 100 
with a vulcanized reversible cuff at the top of 
the upper adapted to be turned up to closely 
embrace the leg and to be turned down about 
the top portion of the upper, the steps of 
siTGgly applying to the portion of the last 105 
•above the upper a wide sheet of unvulcanized 
rubber, connecting the end edges of the sheet 

at the front of the last for forming an end¬ 
less band, and effecting adhering contact be¬ 
tween the marginal lower edge portion of the 110 
band and the contiguous part of the shoe, 
then vulcanizing the article, and then sever¬ 
ing the band at the front of the last. 

10 . In the manufacture of a shoe equipped 
with a vulcanized sheet-rubber reversible 115 
cuff, adapted when turned up to closely em¬ 
brace the leg, the steps of snugly placing on 
the last abo ve the tcp of th e shoelfl. wide band 

of uncured rubber, effecting adhering contact 
between the front edge portions of the band 120 
at the front of the last by overlapping one 
of said edge portions upon the other, effect* 
ing adhering contact between the bottom 
marginal edge portion of the band and the 
contiguous part of the shoe upper, then vul- 125 
canizing the article, and thereafter severing 
the band by cutting out therefrom the over¬ 
lapped portion of the same at the front of the 
last. 

11. In the manufacture of a shoe substan- ISO 
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tially of the character described, the forma- then vulcanizing the article, and after the 
tion of a substantially flat assembly adapted vulcanization is completed, severing the band 
to be applied to the last of the shoe, involv- substantially in alinement with the vent 
ing steps as follows: providing in substan- opening in the shoe. 

5 tially flat form a unit for forming the toe por- In testimony whereof, I affix my signature, 
tion, vamp, upper, and heel portions of the RALPH E. RILEY, 

shoe, the unit consisting of a thin sheet of 
rubber and a counterpart elastic fabric lining 
sheet in adhering face to face contact, pro- 
10 viding a vent opening substantially at the 
middle of the upper portion of the unit so 
formed, effecting adhering contact between 
a marginal edge portion of a tongue strip and 
. a marginal edge portion of the rubber sheet 
15 contiguous an edge of said vent opening, 
forming adhering contact between the string¬ 
ers of a slide fastener and the marginal edge 
portions of said rubber sheet contiguous the 
vent opening therein, and effecting adhering 
20 contact between marginal edge portions of a 
covering strip and said rubber sheet, parallel 
and contiguous to the outside edges of the 
stringers. 

12 . The procedure specified in claim 11, 

25 followed by the application of the assembly 

to a last with the fastening elements in closed 
position, effecting at the back of the last ad¬ 
hering contact between complemental edge 
portions of the rubber sheet of said unit, ap- 
30 plying a back piece having a part overlap¬ 
ping the last named edge portions, and por¬ 
tions extending about the heel of the shoe, ap¬ 
plying sole, heel, and trimming parts, then 
subjecting the article to a vulcanizing action, 

35 thereafter slitting the covering strip and 
spreading the sides of the vent opening, and 
then removing the vulcanized shoe from the 
last. 

13. The procedure of claim 11, following 
40 by the application of the assembly to a last 

with the fastener element in closed position, 
effecting adhering contact at the back of the 
last between compLemental edge portions of 
the rubber sheet of said unit, applying the 
45 sole, heel, and trimming members, snugly 
placing about the last above the upper a 
band of uncured rubber, effecting adhering 
contact at the front of the last between the 
front edges of the band and between the low- 
50 er marginal edge portion of the latter and 
the contiguous marginal edge portion of the 
upper, then vulcanizing the article, there¬ 
after slitting the band and the covering strip 
55 and spreading the sides of the vent opening, 
and finally removing the shoe from the last. 

14. In the manufacture of a vulcanizable 
shoe, the steps of applying the shoe parts to 
a last, applying a wide band of rubber, for 

60 forming a reversible cuff. on.the completed 
article, snugly about the last above the top of 
the shoe, effecting adhering contact of the 
end edges of the band and adhering contact 
between the bottom edge portion of the band 
65 and the contiguous edge portion of the shoe, 
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purpose of stretching or pulling th.e heel 
portion thereof over the 1 foot. This opera¬ 
tion is not only objectionable because of the 
likelihood of soiling the hand, or glove, but 
the pressure on the fingers, due to pinching, 
or squeezing, is disagreeable and sometimes 
painful. 

The. object of my invention is to over¬ 
come these troubles by a simple and in¬ 
expensive device which will add little or 
nothing lo the original cost of the rubber 
and which will at the same time be an ad- 
30 vantage in other respects, such, for example, 
as strengthening the rubber at the heel where 
it is likely to split from undue pressure, 
protecting the lower portion of the garment 
of the wearer from wet, and adding to the 
35 comfort of the wearer in cold weather by 
furnishing additional covering for the foot. 

My invention may be embodied in various 
forms and. indeed, besides being applicable 
to rubbers is also applicable to similar 
40 shapes of foot wear, such as slippers, or foot 
wear of the Oxford style, but in the accom¬ 
panying drawings I illustrate my invention 
as adapted to the ordinary Oxford style rub¬ 
ber and in which drawings— 

4o Figure 1 is a side elevation showing an' 
Oxford style rubber provided with my in¬ 
vention, illustrating the manner of use of 
my invention: Fig. 2 is a view, in perspec¬ 
tive, of a portion of the rubber showing my 
50 device when in its position for use when put¬ 
ting the rubber on. 

The rubber 10, shown, is, as has been ex¬ 
plained, of the ordinary Oxford type having 
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Jo dll ichoYfi it 7n.au concern t i around on each side of ibe rubber forward. 

Be it known that I. H\ruan' Moore, of j in the form of my invention shown in Figs' 
New York, in the county of New York, and ; 1 and 2. is a flap, or lip 12. preferably of 
in the State of New York, have invented a j some liexible and elastic material, such as 
- certain new and useful Improvement in Rub- i rubber of which the rubber shoe itself is 
hers, and do hereby declare that the follow- i made, which along the line 13 that corre- 
ing is a full, clear, and exact description j sponds with the upper edge of the ordinary 
thereof. , . , ! rubber, is adapted to be turned upward or 

The ordinary rubber shoe which has a heel ! downward so that in one case it occupies the 
10 portion, that is of the Oxford style, is trou- j raised position shown in dotted lines in Fig. 
blesome to put on by reason of the close, or ; 1. and in full lines in Fig. 2. and in the other 
snug fit of the heel portion to the shoe bo- I case the lowered position shown in full lines 
cause of the contact of the shoe heel with the in Fig. 1, where it is folded, or doubled over 
top edge of the heel portion of the rubber and snugly fits, or conforms to the eontigu- -o 
I > which bends, or crumples such top edge in- ous heel-protecting portion of the rubber, in 
ward and usually necessitates the thrusting j which last named position it forms a brace, 
of the fingers into the rubber shoe for the j or reinforcement for the rubber around the 

back of the heel portion and supports it 
against strains tending to split, or tear it 7 , 
down the back. When in the raised position 
shown in dotted lines in Fig. 1 , and the full 
lines in Fig. 2. it performs the function of 
a shoe horn, as dearly shown in dotted lines 
in Fig. 1 , to easily and comfortably guide so 
the foot into the rubber, the tep rear edge 
of the flap affording a convenient handle 
for the fingers, which are thus entirely out 
of contact with the shoo. When the rubber 
is on and the flap, or lip is in such vertical 
position, it constitutes additional covering 
for the foot about the ankle over an area not 
reached bv the ordinary Oxford rubber, and 
hence, is desirable in cold weather for that 
purpose, and an additional protection against 90 
snow, or rain finding its way over the top 
of the rubber between it and the shoe, is 
afforded. By reason of the flexibility and 
elasticity of the flap, it may readily be made 
to occupy the two positions ^hown. and as 95 
the turn" u inside out,” so to. speak, which 
takes place in shifting it from its raised to 
its lowered position places it under some 
slight tension when in its lowered position, 
it remains in its lowered position and forms 100 
a substantial support, or brace for the heel 
portion of the rubber. ( ontiguous to the 
line 13. which corresponds with the upper 
edge of the ordinary rubber, the flap is pref¬ 
erably enough less rigrid as to cause it to 105 
readily bend or turn about such line, or edge. 

The flap can be cut out as a part, or inte¬ 
gral with the stock forming the rubber up¬ 
per. or it can be made as a separate piece and 
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the heel-protecting portion 11, as usual. To j afterward attached to the rubber. . 

the upper edge of the heel-protecting por- : If desired, eyelet holes may be provided m 
tion 11, and preferably extending well > the flap for the passage of a lace, which may 
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be tied across the instep to aid in holding the is shiftable vertically from a position below 
flap in its raised position,-or straps- may be -the.top edge of-the heel portion to'one above 
provided for the same purpose. the same, said flap being of elastic material 20 

Having thus described my invention wjjat and reversing when it is shifted from one of 
5 I claim is— said positions to the other. 

_«article of foot wear of the Oxford 3. A fubber shoe having a flap at the heel 
type, having a flap at the heel portion whjch portion which is smftable vertically from a 
is shiftable vertically from a position be- position below the’top edge bf the heel por- 25 
. , low the top .edge of the heel portion to one tion to one.,ab<m the same, the flap being cf 
10 above the same, said flap being flexibly con- elastic material and its movement taking 
neicted with the top edge of the heel portion, place about the top edge of the heel portion, 
its movement taking place about the top In testimony that I claim the foregoing I 
edge of the heel portion and the flap reyers- have hereunto set my hand. 

ihg When it is shifted from one of its posi- . HARLAN MOORE. 

15 tidttftto the other. Witnesses: 

. '2.‘Aa^rticle of foot wear of the Oxford [ Chas. J. Williamson, 

type, having a flap at the heel portion which I R. C. Fitzhugii. 
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77 Plaintiff's Exhibit No. 7. 

I 

I 

Letter-head of United States Rubber Company. 

i 

New York, July 10, 1914. 

Harlan Moore, Esq., j 

Whitehall Building, i 

New York, N. Y. j 

Dear Sir: j 

I 

We wish to acknowledge receipt of your favor of June 
19th regarding your patent #1,100,319. 

We have examined the patent carefully but wq do not 
think the idea is a practicable one for us to adopt, and we 
are, therefore, returning the patent enclosed, herewith. 

Under the circumstances we would rather not make sam¬ 
ples of these goods for you as it is a very troublesome and 
expensive matter to get satisfactory models. 

At the same time we wish to thank you for bringing the 
patent to our attention, as we are always interested in rub¬ 
ber patents of all kinds. 

Very trulv vours, 

HOMER E. SAWYEfe, 

General Manager. 

CSG/M. 

Enel. 1. 

j 

78 Plaintiff's Exhibit No. 8. 

i 

June 19tli, 1914. 

i 7 

United States Rubber Company, 

Broadway & 58th Street, 

New York City. j 

Dear Sirs : j 

l 

The enclosed copy of specification of Patent on rubber 
shoes, recently granted me within nine weeks after appli¬ 
cation—the significance of which any patent attorney will 
appreciate—may be of interest to you. 

The invention occurred to me one day after I had 
struggled, profanely, with some low quarter rubbers, which 

4—5584a 
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finally split dozen the heel in my efforts to get them on. I 
hadn’t bought a rubber shoe for over fifteen years because 
of the foregoing objections, and there are probably hun¬ 
dreds of thousands of men like me. 

The novel “talking-point” and utility of the device would, 
I think, cause it to quickly “take” with the public, which 
opinion is emphatically shared by a shoe salesman, here, 
of wide experience. He informs me that, apart from other 
talking features, the protection and brace of the flap make 
it highly desirable, for hoys 9 and girls’ rubbers. The flap 
can, of course, be made plain or fancy, and should fit 
snuglv. 

The draughtsman might have made the drawings some¬ 
what clearer and shown the flap with a curved and more 
artistic edge. However, I think that from the specification 
vou will readilv understand the invention. 

I would appreciate it if you will kindly inform me if you 
would make up a sample pair for me (boy’s size) and if so, 
advise me of the price for same and oblige, 

Yours very truly, 


Die. H. M./SKS. 

P. S.—My office was located formerly at No. 42 Broad¬ 
way where I had some negotiations, in matter of sublease, 
with several of vour Officers. Mv Law Associate is Mr. 

* i 

Arthur K. Kuhn, who is well known to Mr. Nathaniel 
Myers. I mention the foregoing by way of identification.— 
H. M. 

79 Plaintiff’s Exhibit No. 9. 

July 10th, 1914. 

United States Rubber Company, 

Broadway & 58th Street, 

New York Citv. 

Dear Sirs : 

On June 19th I sent you copy of my Patent No. 1,100,319 
on Rubber Shoes, with request for estimate on a sample 
pair, boy’s 8 size, made up according to the Patent specifica¬ 
tions. But I have heard nothing from you by way of 
acknowledgment or otherwise. Please let me hear from 
you. 
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Tod wffl, of c o cn e, w%at Shn- 
dors immediately. Yoar £»ror- 
ite shop it thawing them, in 
Node, Gny, Brown tod Blade, 
with two type* of heel*, the 
Universal for miGtary, mifitary 
hl^h and spiked bed—dx Ca Sn 
for the lower and flatter heel*. 

$5.00 the pair • 

Shogtov Is made of lightest nib* 
bar, washable inside and oat The 
trim, decorative top is worn op 
or down with' equal smartness. 



To the Smart Women 
of Smart Neto York 


Now, fashion takes ajtand in designing 
footwear protection for women 

D AME l* 1 * taken a hand in fo otwear 

^ protection—brought the chic and chanaiw 
Shugior — a featherweight accesaory that gttaxda 
delicate ahoea and more delicate stocking*. 

Let it iain ... let tripping heela splash, as hath 
wU do... you no longer worry-either of anHftir 
°r rtyU —- for the trim' foot that wears Shugior ia 
clad with an eye to both. 

I 

Yon will aee Shugior on the smartest feet of 
America's smartest streets. Their feather lightness 
. *. their becoming and harmonizing colors.;. hare 
brought to Shugior that happy and spontaneous 
recognition that the clever American woman accords 
only those things that are really deserving. . 


tHTMILLER RUBBER COMPANY m K R O N, OHIO* U. 1 A 


i 
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A client of mine is taking a copy of the Pateni abroad 
with him to-morrow for submission to foreign makers. A 
correspondent here of one of the German manufacturers 
has approached me on the subject, merely upon publication, 
of the Patent in the Official Gazette. | 

Since my letter to you, I have felt out the opinions o?f 
several prominent retail dealers. The feature of; applica¬ 
tion to boys’ and girls’ rubbers (with plain, or particularly 
fancy, flap) evidently strikes the trade with special force. 
Personally I should think the device would also ^hake up 
the dry bones of the trade among hundreds of thousands 
of present adult non-users, who, like myself, li^ve long 
since discarded rubber shoes because of the difficulty of 
putting them on and their tendency to split down the heel. 
Awaiting the favor of your reply, I am, 

Yours very truly, 


Die. H. M./SKS. 

I 

(Here follows advertisement from New York Times, side 

folio 80.) j 

81 Plaintiff’s Exhibit 11. j 

November 1£, 1928. 

The Miller Rubber Company, 

Akron, Ohio. 

I 

Gentlemen : 

I 

I write to call vour attention to the fact that vqur “Shu- 
glove” is a square infringement of Patent No. 1,100,319 
issued June 16, 1914, to Mr. Harlan Moore of New York. 
I represent the owner of the patent. Your “ Shuglove” is 
made of rubber with a cuff which, according to ydur adver¬ 
tising description and which in fact “turns up to form a 
splash guard and to protect your silk hose,” this cuff being 
of rubber. How complete is your infringement, will be 
seen from claim 3, for example of my client’s patient which 
for your convenience I quote: 

“3. A rubber shoe having a flap at the heeJ portions 
which is shiftable vertically from a position below the top 
edge of the heel portion to one above the sam4, the flap 
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being* of elastic material and its movement taking place 
about the top edge of the heel portion.” 

I may say that I have examined specimens of your 
“Shuglove” on sale here in Washington. Of course, an 
infringement suit may be brought against merchants selling 
these articles, but Iidesire first, to call your attention to the 
situation and give you an opportunity to make a satis¬ 
factory adjustment with my client. 

Please let me hear from vou as soon as convenient, so 
that I mav know whether vou are desirous of settling the 

matter amicablv. 

» 

Verv truly yours, 

i CHARLES J. WILLIAMSON. 

CJW:JP. 

82 Plaintiff’s Exhibit 12. 

Copy. 

Letterhead Spear, Middleton, Donaldson & Hall. 

Washington, D. C., Nov. 30, 1928. 

Mr. Charles J. Williamson, 

McLachlcn Building, 

Washington, D. C. 

Dear Sir: 

Your letter of thei 15th inst. addressed to The Miller Rub¬ 
ber Company of Akron, Ohio, calling attention to patent 
No. 1,100,319, issued June 16, 1914 to Harlan Moore, has 
been submitted to us for reply. 

We have carefully examined the patent, its history in the 
Patent Office, and the prior state of the art, and have un¬ 
hesitatingly reached the conclusion that the Shuglov of The 
Miller Rubber Company is wholly outside of this patent. 

The Miller Rubber Company will be pleased to co-oper¬ 
ate with you, should you desire to prosecute a suit for in¬ 
fringement, as suggested in your letter, so that the ques¬ 
tion of validity and infringement may be speedily de¬ 
termined. 

Yours truly, 

SPEAR, MIDDLETON, DONALD¬ 
SON & HALL. 


WFH/EBF. 
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I 

I 


83 December 3, 1928. 

i 

Messrs. Spear, Middleton, Donaldson & Hall, 

Victor Building, j 

Washington, D. C. 

In re Infringement of Moore Patent. 


Gentlemen : 


I have yours of the 30th ult., savins; that in view of cer- 
tain things you set forth, you have unhesitatingly! reached 
the conclusion that Shuglov is wholly outside of tlfe Moore 
patent. Perhaps you will have no objection to gii’o me at 
least the instances of the prior state of the art to which you 
refer in the interest of avoiding a needless suit yfiiich, of 
course, will be avoided if I agree with vour conclusion. 

I will be pleased to have a prompt answer to this inquiry. 

Very truly yours, 


C J W :J P. 


CHARLES J. WILLI Ail SON. 

! 


84 Plaintiff’ s Exhibit 14. 

March 2<j, 1929. 

Lansburgh & Bros., 

420 Seventh Street N. W., j 

Washington, D. C. j 

Gentlemen : 


I hereby notify you that the rubbers made by Miller Rub¬ 
ber Company of Akron, Ohio and sold by you under the 
name “Shuglov,” are an infringement of Patent Njo. 1,100,- 
319, issued to Harlan Moore, June 16, 1914, the patent 
covering a rubber shoe or an article of foot-wear, jhaving a 
cuff which, as in the “Shuglov” sold bv vou, is jshiftable 
between a position folded over the heel portion of the shoe 
and one above, and I am authorized by my client to take the 
necessary steps on account of such infringement. 

This letter is written to vou as a matter of courtesv 

* I • 

before instituting a suit against you in the Supreme Court 
of the District of Columbia. 

I may say that some time ago, I notified the Miller Rub¬ 
ber Company that its “Shuglov,” such as you s|ell, is an 
infringement of this patent, so that if the Millef Rubber 
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Company was disposed to settle the matter amicably, it 
could be accomplished. No such settlement has been made 
and on the contrary the infringement has continued in de- 
fiance of the rights of my client under his patent. Doubt¬ 
less, Miller Rubber Company will feel obligated to take 

care of this matter as far as you are concerned, and I am 

* 

apprising Miller Rubber Company of the situation. 

You may not know that under the law, this infringement, 
suit can be brought against you as seller of the goods both 
for an injunction to stop your further sale of the articles in 
question and for a money recovery from you which will 
include the profits made by you in selling the articles in 
question. My client has also an independent right of action 
against the Miller Rubber Company on account of its in¬ 
fringement as manufacturer and seller, so that you will see 
that your liability, on account of the infringement, exists, 
regardless of the fact that vou obtained the rubbers in 
question from Miller Rubber Company. Perhaps Miller 
Rubber Company has agreed to save vou harmless on ac- 
count of any infringement suit, but even if that be the fact, 
that cannot protect you from a suit for infringement, al¬ 
though, of course, under such an arrangement with Miller 
Rubber Company, you would have the right to be reim¬ 
bursed for whatever costs you might be put to in defending 
the suit, and whatever you might be required to pay plain¬ 
tiff on account of a judgment. 

I will thank you promptly to acknowledge receipt of this 
letter. 

Verv trulv vours, 

! CHARLES J. WILLIAMSON. 


CJW: JP. 
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Plaintiff’s Exhibit 15. 


Copy. 

! ’ April 18, 1929. 

Speare, Middleton, Donaldson & Hall, Esqs., 

Victor Building, 

Washington, D. C. 


In re Moore v. Lansburgh & Bro. 


Gentlemen : 

As I told your Mr. Hall today, I have delayed filing this 
suit because some days ago Mr. Lyon who answered a letter 
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I 
l 

I 

I 

I wrote Lansburgh charging infringement, promised to give 
me an answer to my letter of notification after lie had con¬ 
ferred with the attorney for the Miller Rubber Company, 
whom you represent, and I presume he had reference to 

vour Mr. Hall. I have waited more than a reasonable time 
* 

to hear from Mr. Lvon and having heard nothing from him, 

C7 1 0:7 

I am, therefore, filing the suit, and as stated in thej Bill am 
sending you a copy of the Bill to give an opportunity for 
your client, [Miller Rubber Company of New York jto inter¬ 
vene for the defense of the suit against its customer, Lans¬ 
burgh & Bros. 

Very trulv vours, 

CHARLES J. WILLIAMSON. 
CJWrJP. | 

Ends. I 

(Here follows Plaintiff’s Exhibit 16, side folioj 86.) 

87 Defendant’s Exhibit F. 

i 

In the Supreme Court of the District of Colunfibia. 

i 

I 

In Equity. 

No. 49716. 

Harlan Moore, Plaintiff, 

i 

i 

v. 

i 

Lansburgh & Bros., Defendant. 

Stipulation. 

To save the time of the Court and time and expense to 
both parties, if certain witnesses were placed upon [the stand 
at the trial, and with plaintiff’s reservation of tlnp right to 
make all objections at the trial for incompetendy, imma¬ 
teriality and irrelevancy as he could make were thje matters 
about to be stipulated actually testified to on thb witness 
stand by the persons named, it is hereby stipulated by and 
between counsel for the parties as follows: 

That if William R. Lee were called as a witness herein 
he would testify that he is a citizen of the United States 
and a resident of Rochester, New York. 


j 

! 

i 
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That he is the proprietor of E. T. Gilbert Mfg. Co., located 
at 228 South Ave., Rochester, N. Y., and has been continu¬ 
ously connected with that business since prior to the year 
1905. That he is familiar with the “Slumber Slipper” 
pictured in the advertisement of E. T. Gilbert Alfs:. Co. of 
Rochester, N. Y., in the July 19, 1905 issue of The Shoe 
Retailer, and the photostatic copy attached hereto and 
marked “Defendant’s Exhibit A” is a reproduction of page 
36 of the July 19, 1905 issue of The Shoe Retailer. 

That E. T. Gilbert Mfg. Co. did not manufacture the 
aforesaid “Slumber Slipper” but acted as a jobber thereof, 
first for articles of this sort made by Wright Health Under¬ 
wear Company of New York City, and later for a similar 
article produced by M. W. Brooks Knitting Company of 
Oswego, New Yorkj That E. T. Gilbert Mfg. Co. was act¬ 
ing as jobber in this article for both of the aforesaid manu¬ 
facturing companies prior to January 1914. 

That it is his recollection that this “Slumber Slipper” 
as produced by the Wright Health Underwear Company was 
manufactured from scraps of underwear material, but that 
the articles marketed by M. W. Brooks Knitting Company 
were not made of scrap material, and for this reason, sub¬ 
sequent to January, 1914, the Gilbert Company discontinued 
marketing the product of the Wright Health Underwear 


Company. 

That these “Slumber Slippers”, were widely sold through¬ 
out the United States by E. T. Gilbert Mfg. Co., from 1905 
to 1914, and the product of M. W. Brooks Knitting Com¬ 
pany was extensively sold by the Gilbert Company subse¬ 
quent to 1914. 

That these “Slumber Slippers”, both those made by the 
Wright Health Underwear Co. and those made by the 
M. W. Brooks Knitting Co. and marketed by E. T. Gilbert 
Mfg. Co. throughout the United States, on and prior to 
July 19, 1905, and continuously for a period of ten years 
thereafter, were equipped at the top of the upper with a 
collar which could be turned up about the ankles of the 
wearer of the slipper, or turned down to form a cuff about 
the upper of the slipper, and the provision of this collar, 
functioning in the manner set forth, was featured in 
88 the marketing of these goods. Prior to January 1914, 
he frequently himself wore such “Slumber Slippers” 
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and frequently he would turn the collars thereof up about 
his ankles, and at other times he would turn the! collars 
down. Such collar, which was intended to provide ;the two 
stated positions, is illustrated in the sheet attache^ hereto 
marked “Defendant’s Exhibit A,” and he has applied the 
letter “a” to said sheet and drawn a leader line thbrefrom 
to the collar aforesaid. 

That he has not in his possession at the prescnj time a 
“Slumber Slipper” of the character described, ojf which 
he is now able to say that it came into his possession, or 
that of the Gilbert Company, prior to January 1914, and his 
present sales records do not go back prior to 1920! 

In addition to the refreshment of his recollection as to 
the date these “Slumber Slippers” were marketed as afore¬ 
said, obtained by referring to the advertisement in the July 
19, 1905 issue of The Shoe Retailer, he recalls thjat these 
slippers were being marketed in the regular course! of busi¬ 
ness by the E. T. Gilbert Mfg. Co. prior to the time this 
company moved into its present building, and it hjas occu¬ 
pied its present building for about twenty years, j 

These slippers were made of fabric and were slightly 
elastic. 

That if H. Irving Pratt were called herein as a witness, 
he would testify that he is the president and treasurer of 
The B. & P. Footwear Company, Inc., with its factory and 
principal place of business located at Oswego, New York, 
and that said company is the successor in business l!o M. W. 
Brooks Knitting Co. That his company manufactured and 
marketed throughout the United States, as early as the 
year 1909, “Slumber Slippers” equipped at the top with 
reversible collars, or cuffs, and has continuously manu¬ 
factured and marketed such slippers from that dbte until 
the present time. That one of said slippers is pictured in 
the upper left hand corner of the advertising card of the 
M. W. Brooks Knitting Co. attached hereto and marked 
“Defendant’s Exhibit B.” He cannot state just when this 
card was printed, but knows it has been about his Idesk for 
more than ten years last past. 

That among others, prior to January 1912, thesq “Slum¬ 
ber Slippers” with reversible cuffs, or collars, wer<j> sold by 
his concern in large quantities to parties as follow^: 

John R. Ainsley & Co., Boston, Mass. 

W. C. Leonard & Co., Saranac Lake, N. Y. 


i 
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Butler Brothers, St. Louis, Missouri. 

Montgomery Ward & Co., Chicago, Illinois. 

Marshall Field & Co., Chicago, Illinois. 

John Wanamaker, Sect. 0., Philadelphia, Pa. 

P. H. Volk & Co. W. Lombard St., Baltimore, Md. 

Truitt Brothers, Binghamton, N. Y. 

That these slippers were generally made of a fabric 
known as ‘‘double eiderdown.’* 

That in selling the articles, both in jobbing them and in 
retailing the same, the reversible cuff, or collar, at the top 
of the slipper was featured, attention being called to the 
fact that it was the intention in the manufacture of the 
slipper that this collar should be turned up to protect the 
ankle of the wearer of the slipper, or turned down to pro¬ 
vide an ornamental cuff at the top of the slipper when such 
protection was not desired. 

I CHARLES J. WILLIAMSON, 
i Attorney for Plaintiff. 

WILLIAM F. HALL, 

Attorney for Defendant. 

Washington, D. C., August 2nd, 1930. 

(Here follow Defendant’s Exhibits F-2 and F-l, side folios 

89 and 90.) 

91 Defendant’s Exhibit H. 

(Certificate of Commissioner of Patents omitted.) 
(Petition and power of attorney omitted.) 

Specification. 

To all whom it may concern: 

Be it known that I, Harlan Moore, of New Y"ork, in the 
County of New York, and in the State of New York, have 
invented a certain new and useful improvement in rubbers 
and do hereby declare that the following is a full, clear and 
exact description thereof. 

The ordinary rubber shoe which has a heel portion, that 
is of the Oxford style, is troublesome to put on by reason 
of the close, or snug fit of the heel portion to the shoe, 
because of the contact of the shoe heel with the top edge 
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1 II E SHOE K E T A I L E P, 


Order SLUMBER SLIPPERS Now 





AND BE READY FOR BIG SALES 
IN THE EARLY FALL * + * 

Gilbert's Slumber Slippers, wear t<> !*?d. ;>r« made <* 
:ltc finest ^r.ide of silk and wool Made in assorted colors — 
'vill brighten up a show case *»r window. The turn-up collar 
will keep ankles warm; also makes a "ood )>eilr<*om slipper. 

Price per dozen pairs, in a carton: Children's, 
'**•"* Si.60; Misses’, $1.75; Men’s and Women’s r $1.83. 

T^'N U'ctail at 25 cents a pair. 

Order at least m sample dozen note. Yea’ll need mere later. 


r,\m 


Gllbart’a Ftirlttc Pollahor — linn 
f..»ir j»>i|jibinir turn frit 

f-»r frr«h miffw" lUnlvnl han- 
11«\ ni.'kfl rnd». t; n •his m. You 
«{• t 8 »t»l ;i s.imt>lr nfdrr 


WE’LL 
TRADE A 
CATALOG 
FOR A 
POST CARD 


GILBERT’S 

"Filter Polishing Sat 


Gives a yulek and 
brlahl plilri'-. Ju-ii- 
IWMnJcnl. Hnr ron- 
•lata of "Fi Mom" 
(xWlahrr. "miwii" 
dauber ond box of 
K«|Ih»» |mpIp. All i 
In » Miimr cation. ! 


E. T. GILBERT MFG. CO.I 

ROCHESTER, N. Y. --- 


tails at 25 cants a 




Black Cat Shoe Paste 


and Polish arc thoroughly 
reliable. They give you tht 
best profit and you can 
honestly recommend them 
t<» your trade. • 

J I 

The Paste that Is Waterpreef and Wves 
the Most BrMtlaat Shine 


BUCK CAT POLISH CO. 

BUFFALO, N. Y. 

UKiK H>H THK cat «»s thk. m»\ 


In tha Rubber Km! Wa, Uan can ba no ninpnaHM. 


THE VOLUNTEER 

Mila O'Sullivan Halt only. 

THE DRAFTED DEALER 


Mila O'Sulitvan*, and — Hasps tbs ml. And 


THE DESERTER 

who Ktkt to profit through raclaimsd rubber. 
will |tt hia i.U dsMarta. 
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I 

of the heel portion of the rubber which bends, or crumples 
such top edge inward and usually necessitates the | thrust¬ 
ing of the fingers into the rubber shoe for the purpose of 
stretching or pulling the heel portion thereof ojver the 
foot. This operation is not only objectionable because of 
the likelihood of soiling the hand, or glove, but the pressure 
on the fingers, due to pinching, or squeezing, is disagree¬ 
able and sometimes painful. 

The object of my invention is to overcome these {roubles 
by a simple and inexpensive device which will add little or 
nothing to the original cost of the rubber and which will at 
the same time be an advantage in other respectjs, such, 
for example, as strengthening the rubber at the hetjl where 
it is likely to split from undue pressure, protecting the 
lower portion of the garment of the wearer from yet, and 
adding to the comfort of the wearer in cold weather by 
furnishing additional covering for the foot. 

My invention may be embodied in various forjns and, 
indeed, besides being applicable to rubbers is alsp. appli¬ 
cable to similar shapes of foot wear, such as slippers, or 
foot wear of the Oxford style, but in the accompanying 
drawings I illustrate my invention as adapted to! the or¬ 
dinary Oxford style rubber and in which drawings-^ 

Figure 1 is a side elevation showing an Oxford style 
rubber provided with my invention, illustrating the!manner 
of use of my invention; 

Fig. 2 is a view, in perspective, of a portion of the rub¬ 
ber showing my device when in its position for use when 
putting the rubber on; 

Erased by Am. April 30/14. 


Fig. 3 is a side elevation showing a different embodi¬ 
ment of my invention. 

[Matter enclosed between rules erased in copy.] 

as 

Am. April 30/14. The rubber 10, shown, i$, [ad]* 

has been explained, of the Ordinary 
Oxford type having the heel-protecting portion 11, ^s usual. 

. — ■ ■■■■'■■ i-— 

[♦Words and figures enclosed in brackets erased in copy.] 

I 

I 


74 


IIARLAN MOORE VS. LAXSBURGH & BROS. 


To the upper edge of the heel-protecting portion 11, and 
preferably extending well around on each side of the rub¬ 
ber forward, in the form of my invention shown in Figs. 
1 and 2, is a flap, or lip 12, preferably of some flexible and 
elastic material, such as rubber of which the rubber shoe 
itself is made, which along the line 13 that corresponds with 
the upper edge of the ordinary rubber, is adapted 
92 to be turned upward or downward so that in one 
case it occupies the raised position shown in dotted 
lines in Fig. 1 and in full lines in Fig. 2 and in the other 
case the lowered position shown in full lines in Fig. 1, 
where it is folded, or doubled over and snugly fits, or con¬ 
forms to the contiguous heel-protecting portion of the rub¬ 
ber, in which last named position it forms a brace, or re¬ 
inforcement for the rubber around the back of the heel por¬ 
tion and supports it against strains tending to split, or 
tear it down the back. When in the raised position shown 
in dotted lines in Fig. 1, and the full lines in Fig. 2, it 
performs the function of a shoe horn, as clearly shown 
in dotted lines in Fig. 1, to easily and comfortably guide 
the foot into the rubber, the top rear edge of the flat af¬ 
fording a convenient handle for the fingers, which are thus 
entirely out of contact with the shoe. W T hen the rubber 


is on and the flap, or lip is in such vertical position, it con¬ 
stitutes additional covering for the foot about the ankle 
over an area not reached bv the ordinary Oxford rubber, 
and hence, is desirable in cold weather for that purpose, 
and ail additional protection against snow, or rain finding 
its way over the top of the rubber between it and the shoe, is 
afforded. By reason of the flexibility and elasticity of the 
flap, it may readily be made to occupy the two positions 
shown, and as the turn 4 ‘inside out,” so to speak, which 
takes place in shifting it from its raised to its lowered posi¬ 
tion places it under some slight tension when in its lowered 
position, it remains in its lowered position and forms a 
substantial support, or brace for the heel portion of the 
rubber. Contiguous to the line 13, which corresponds with 
the upper edge of the ordinary rubber, the flap is prefer- 
ably enough less rigid as to cause it to readilv bend or turn 
about, such line, or edge. 

The flap can be cut out as a part, or integral with the 
stock forming the rubber upper, or it can be made as a 
separate piece and afterward attached to the rubber. 
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Erased by Am. April 30, 1914. 


In the form of my invention shown in Fig. 3, tljie flap, 
14, is hinged or pivoted, as by means of eyelets, 15,j to the 
opposite sides of the rubber so that by a swinging motion 
it may be placed in the two positions corresponding with 
those of the flap shown in Fig. 1. In this hinged fo|rm, 14, 
shown in Fig. 3, the flap is preferably placed inside the 
rubber and it can be placed outside if desired. 

i 

[Matter enclosed between rules erased in copy.] 

eyelet holes (Inserted by Am. May 7,1914.) 

If desired, A [eyelet holes 16, as shown in Fig. 3]* inay be 
provided in the flap for the passage of a lace which inay be 

! aid 

Erased by Am. tied across the instep to [saidi]* A in 
April 30,1914. holding the flap in its raised position, 

or straps may be provided for the 

same purpose. 

Having thus described my invention what I claim is: 

| 

Erased by Am. April 30, 1914. 


1. An article of foot wear of the Oxford type, having a 
flap at the heel portion which is shiftable vertically jfrom a 
position below the top edge of the heel portion to one above 
the same. 


[Matter enclosed between rules erased in copy.] 

Am. April 30,1914. 1 [2].* An article of foot \t*ear of 

the Oxford type, having a flap at the 
heel portion which is shiftabl^ verti¬ 
cally from a position below the top 
edge of the heel portion to one 
above the same, said flap being flex¬ 
ibly connected with the top 4dge of 
Insert Am. April 10/14.j 
the heel portion. A 

Am. April 30,1914. 2 [3].* An article of foot \Vear of 

the Oxford type, having a flap! at the 
heel portion which is shiftable verti- 


[‘Words and figures enclosed in brackets erased in copy.] 
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callv from a position below the top edge of the heel por¬ 
tion to one above the same, said flap being of elastic ma¬ 
terial and reversing when it is shifted from one of said 
positions to the other. 

93 Am. April 30,1914. 3 [4].* A rubber shoe 

having a flap at the heel 
portion which is shiftable vertically from a position below 
the top edge of the heel portion to one above the same, the 
flap being of elastic material and its movement taking place 
about the top edge of the heel portion. 

In testimony that 1 claim the foregoing I have hereunto 
set my hand. 

HARLAN MOORE. 


Witnesses: 

CHAS. J. WILLIAMSON. 
R. C. FITZHUGH. 


(Oath omitted.) 

Patent Office Letter , April 28, 1914. 

Page 3, line 2, “ad” should be “as”. 

Page 5, line 10, change “said” to “aid”. 
Claims 1 and 2 are rejected upon: 

Telford, Nov. 3, 1908, 902,929. 

Carroll, Mar. 2, 1909, 913,695. 

Vail, Dec. 13, 1892, 487,860. 


Examiner. 

Amendment, April 30, 1914. 

Page 3, line 2, change “ad” to “as”. 

Page 5, line 10, change “said” to “aid”. 

Page 3 erase lines 10 and 11. 

Cancel Fig. 3 of the drawings. 

Erase the first paragraph of page 5. 

Page 5 erase from the first line of the second paragraph 
“eyelet holes, 16, as shown in Fig. 3”. 

After “portion” last line of claim 2 insert: 


[•Words and figures enclosed in brackets erased in copy.] 
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4 ‘its movement taking place about the top edge of t|he heel 
portion and the flap reversing when it is shifted from one 
of its position- to the other.” 

J 

Claim 2 in specifying the flexible connection of file top 
edge of the heel is thought to distinguish from the art 
cited, but there is no objection to amending the claim as 
above. 

Change the number of the claims to 1, 2 and 3 irespec- 
tively. 

Respectfully, 

HARLAN MOORE, I 

By CHARLES J. WILLIAMSON,| 

Attorney. 

Patent Office Letter, May 6, 1914. 

| 

The last paragraph of page 5 as amended is npt com¬ 
plete. 


Examiner. 

Amendment, May 7, 1914. 

Page 5, line 4 from the bottom, after “desired”, insert: 
“eyelet holes.” 

The erasure of the words “eyelet holes” in the|amend¬ 
ment of April 30, 1914, was an inadvertence. 

Respectfullv, 

HARLAN MOORE, 1 

By CHARLES J. WILLIAMSON 1 ^ 

Attorney. 


(Here follows diagram, side folio 94.) 
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GEORGE WATKINSON, OF ]S T EW HAVEN, CONNECTICUT, ASSIGNOR TO 

THE L. CANDEE & CO., OF SAME PLACE. 

IMPROVEMENT IN OVERSHOES. 


Specification forming part of Letters Patent No. 144,810, tinted November 18,1873; application filed 

August 16, 1873. 


To all idiom it maij concern: 

Re it known that I, George Watkinson, 
of New Haven, in the county of New Haven 
and State of Connecticut, have invented a new 
Improvement in Overshoes; and I do hereby 
declare the following, when taken in connec¬ 
tion with the accompanying drawing and the 
letters of reference marked thereon, to be a 
full, clear, and exact description of the same, 
and which said drawing constitutes part of 
this specification, and represents a side view. 

This invention relates to an improvement in 
overshoes, such as are made from india-rub¬ 
ber or its allied gums, and the upper formed in 
a single piece; the object being the construc¬ 
tion of a shoe which shall extend up the heel 
and over the instep, and so as to protect both, 
yet not be so close as to prevent perfect ven¬ 
tilation. 

As commonly constructed, the shoe cannot 
extend far up onto the instep or at the heel— 
say, up to the broken line in the drawing—be¬ 
cause if so made it could not be drawn onto 
the foot; and, if it could be, it would be so 
close around the ankle as to prevent ventila¬ 
tion, and make the shoe too uncomfortable to 
be worn. 

My invention, whereby an overshoe in which 


the advantages desired may be attained, con¬ 
sists in constructing the front and heel to ex¬ 
tend up to the desired point, cut down, from 
the heel toward the front, and from the front, 
at the highest point, down, and turning to meet 
the cut from the heel forward of the said high¬ 
est point, as more fully hereinafter described. 

A is the highest point of the heel, and R the 
highest point desired for the instep. From the 
heel forward the shoe is cut down to a point, 
C, formed of the highest point R, and from R 
the front is cut down over the instep and 
turned, as at D; thence running forward to 
meet the cut from the heel at C. Otherwise 
the shoe is constructed in substantially the 
usual manner. 

I claim as my invention— 

As an article of manufacture, an india-rub¬ 
ber overshoe in which the front extends up, as 
at R, and the heel as at A, and cut both from the 
points R and A to meet at C, forward of the 
upper edge of the instep portion, as herein de¬ 
scribed. 

GEORGE WATKINSON. 

Witnesses: 

A. J. Tibbits, 

J. H. Shxdiway. 


B. SCHARL. 
Caps. 


No. 137,032. 


Patented March 18, 1873. 
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BONIFACE SCHAIIL, OF BOSTON, MASSACHUSETTS. 

IMPROVEMENT IN CAPS. 


Specification formin'* part of Letters Patent No. 1 37,032, dated March IS, 1873. 


To all ichom it may concern: 

Be it known that I, Boniface Scharl, of 
Boston, in the county of Suffolk and State of 
Massachusetts, have invented certain Improve¬ 
ments in Multiform Caps, of which the fol¬ 
lowing is a specification: 

The object of my invention is to so form a 
single cap that it shall be capable of being in¬ 
stantly changed by the wearer into any one 
of nine different styles of caps, to suit the 
fancies of the wearer, or the changes of the 
weather, so as to serve the purposes of a cap 
for sleighing or skating, in sunshine or in 
stormy weather; and it consists in forming 
the body and top so as to be susceptible of 
receiving various modes, and in connecting 
the visor and band or shield to the body in 
such a manner that the whole may be turned 
up around the body, so as to present the same 
appearance on all sides, or the visor may be 
turned down so as to shield the eyes and not 
obstruct the vision. 

Figure 1 is a side plan view representing a 
cap of the style worn by a “Prussian noble¬ 
man ;” Fig. 2, same style with a visor. Fig. 
$ is a similar view of the cap, style, “ Siberian 
sleighing.” Fig. 4 is a similar view, showing 
the same as an “American skating-cap;” Fig. 
5, same, with visor; Fig. 6,same as a “storm 
sleighingcap.” Fig. 7 is a perspective view 
of the same, showing style of “Alpine;” Fig. 
8, similar view, showing style of “Alpine with 
visor;” Fig. 0, similar view, showing style of 
“Alpine storm cap.” Fig. 10 is a vertical sec¬ 
tion through Fig. 2, showing point of attach¬ 
ing the visor. 

A is the body of the cap, which extends up¬ 
ward until it terminates iu a dome-like shaped 


top, being broader from front to rear, where 
the sides join in a seam. B is the top, formed 
as shown in Figs. 1, 2, and 3, but is capable 
of being formed into the style or fashion 
shown in Figs. 4, 5, and G, or may be turned 
in at the center seam, as shown in Figs. 7, 8, 
and 0, forming the style of cap known as the 
Alpine. D is the visor, which is connected to 
the body A at a short distance from the bot¬ 
tom of the same, as shown in Fig. 10. E is 
the band or shield connected to the lower 
edge of the body, and extending around the 
same. This with the visor forms a continuous 
band when turned up, as shown iu Figs. 1, 4, 
and 7. 

The visor may be formed of leather or other 
suitable material, and covered in the same 
materialiof which the band and body of the* 
cap are formed outside; the other side of the 
visor and band is covered in the same mate¬ 
rial. The lining is of the usual construction. 

This Cap may be constructed of fur, or a 
cheaper article may be made of cloth. 

It will be observed that the body of this 
cap is constructed higher than caps hereto¬ 


fore. 

Having thus described my invention, what 
I claim, and desire to secure by Letters Pat¬ 
ent, is— 

As a new article of manufacture, the above- 
described multiform cap, composed of body A, 
top B, visor D, and band or shield E, when 
constructed substantially as set forth. 

BONIFACE SCHARL. 


Witnesses: 

Sylvenvs Walker, 
Jas. W. Bingham. 
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STILLMAN A. WEST, OF FAYYILLE, MASSACHUSETTS. 

IMPROVEMENT IN SHOES. 


Specification forming part of Letters Patent No. 155.909. dated October 13, 4 ; application filed 

July 2, 1874. 


To all whom it may concern: 

Be it known that I, Stillman A. West, o£ 
Fayville, in the county of Worcester and 
State of Massachusetts, have invented a new 
and useful Improvement in Shoes; and do 
hereby declare the same to be fully described 
in the following specification, and represented 
in the accompanying drawings, of which— 

Figure 1 is a perspective view of a shoe 
provided with my invention. Fig. 2 is a lon¬ 
gitudinal section, and Fig. 3 a transverse sec¬ 
tion of it. 

The invention is to prevent the leg of the 
trowsers of the wearer of the shoe from catch¬ 
ing ui)on the top of the heel of the upper; 
and it consists in the combination of a self- 
adjusting guard with the shoe, it being sub¬ 
stantially as and arranged and applied as 
hereinafter explained. 

In the drawings, A denotes the shoe, and B 
the adjustable guard. Such guard I usually 
make of a piece of leather, shaped as shown 
in Fig. 4, and lined with a lining of leather or 
cloth. At the middle of its lower edge it is 
to be firmly fastened to the upper edge of the 
heel of the upper of the shoe, which may be 
accomplished by a strap, a, stitched to both. 
At or near each of its lower corners the guard 
is to have fixed to it one end of one of two 


springs or elastic bands, b 6, fastened at their 
lower ends to the shoe, and arranged to ex¬ 
tend down between its lining and the outer 
leather, all being as shown. The springs or elas¬ 
tic bands serve by their contractile power to 
draw the guard closely up to the stocking, where 
extending across the heel tendon, and thus en¬ 
able the guard, by extending up into the leg 
of the trowsers, to prevent it from catching 
on the upper edge of the heel of the shoe. 

Preparatory to putting the shoe upon the 
foot, the guard may be turned down against 
the back of the heel, and after the shoe may 
have been drawn upon the foot, the guard 
may be turned up. Its elasticity will then 
draw it intb close contact-with the leg, and 
keep it so, while the wearer may be at rest or 
walking. 

I am aware that shoes have had the heels 
of their uppers extended upward above the 
quarters, and therefore I do not claim such. 

What I claim is— 

The shoe A, provided with the guard B, 
made adjustable by the elastics b b , arranged 
and applied substantially as specified. 

STILLMAN A. WEST. 

Witnesses: 

It. H. Eddy, 

J. K. Snow. 
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JOHN A. OLMSTEAD, OF PORT RICHMOND, ASSIGNOR OF ONE-HALF HIS 
RIGHT TO CHRISTOPHER MEYER, OF NEW YORK, N. Y. 

IMPROVEMENT IN RUBBER OVERSHOES. 


Specification forming part of Letters Patent No. 198,901, dated January 1, 1878; application filed 

December 5,1877. 


To all whom it may concern: 

Be it kno}vn that I, John A. Olmstead, 
of Port Richmond, in the county of Richmond, 
State of New York, have invented an Improve¬ 
ment in Rubber Overshoes; and I do hereby 
declare that the following* is a full, clear, and 
exact description of the same, reference being 
had to the accompanying drawings, forming 
part of this specification. 

The invention consists in the attachment to 
a rubber overshoe of a shield formed on or 
attached to the back part of the said overshoe, 
to extend up over the ankle and lower part of 
the back of the leg, to protect the stocking 
from being soiled in sloppy or muddy weather, 
and provided with anterior clasps, bands, or 
fastenings, to hold said shield in proper posi¬ 
tion to i>erform its assigned function. 

Figure 1 in the drawings is a perspective 
front view of an overshoe formed in accord¬ 
ance with my invention. Fig. 2 is a perspec¬ 
tive rear view of the same. 

A is the foot of the overshoe-, and B the 
stocking-protecting mud-sliield, joined to the 
said shoe on or about on the line a a a , and 
extending sufficiently upward to protect the 
ankle and lower part of the back of the leg, 
to protect the stocking from contact of muddy 
skirts, and also to protect the bottoms of men’s 
pantaloons. 

The protecting mud-shield B extends about 
half-way around the leg, and to its front edges 
are attached the anterior clasps, bands, or 


fastenings 0. Said bands, clasps, or fasten¬ 
ings C may be inelastic straps with buckles 
or other fastenings attached; but they are 
preferably elastic bands with metallic clasps 
d; or metallic hooks and eyes may be used on 
said bands, or any other suitable device for 
joining them together may be employed. 

The protecting miul-shield B may be made 
of cloth or any other suitable flexible material; 
but it is preferably made of rubber, attached 
to the back part of the shoe. It is also pref¬ 
erably provided witli anterior projections e, 
for the convenient and durable attachment of 
the clasps, bands, or fastenings 0. 

Overshoes thus made are nearly as good a 
protection to the hose of the wearer as rubber 
boots; but for ladies’ wear they are far more 
convenient in use, as they may be put on and 
taken oft* more conveniently than the ordinary 
low overshoe. They are, moreover, more com¬ 
fortable than boots, as the opening left at 
front of the ankle permits a free ventilation 
of the lower part of the leg. 

I claim— 

A rubber overshoe open in front from the 
instep upward, provided with the back leg 
extension 1 or shield B, and having suitable 
ankle and leg fastenings, all substantially as 
and for the purpose specified. 

JOHN A. OLMSTEAD. 

Witnesses: 

Henry T. Brown, 

Fred. Haynes. 
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JOIIX J. WILLIAMSON, OF BOSTON, MASSACHUSETTS. 


RUBBER BOOT. 


SPECIFICATION forming part of Letters Patent No. 296,495, dated April 8, 1884. 

Application filed July 28, 1883. OTo model.) 


To all whom it may concern: 

Be it known that I, John J. Williamson, 
of Boston, in the county of Suffolk and State 
of Massachusetts, a citizen of the TJ nited States, 
5 have invented a new and useful Improvement 
in Kubber or Gum Boots, of which the follow¬ 
ing is a full, clear, and exact description, ref¬ 
erence being had to the accompanying draw¬ 
ings, forming a part of this specification, in ex- 
io plaining its nature, in which— 

Figure 1 represents a perspective view of a 
rubber boot containing my invention. Fig. 2 
is a vertical section thereof; and Fig. 3 repre¬ 
sents the boot with the leg folded down to 
15 enable the foot to be inserted into the foot por¬ 
tion of the boot before the leg portion is drawn 
and fastened into position on the leg. 

The object of this invention is a rubber or 
gum boot having a leg a of light and flexible 
26 material, and perfectly water-proof. 

It is well known that the ordinary rubber or 
gum boot of the market lias a stiff', inflexible leg 
of rubber or gum, of substantially the same 
thickness as the lower or foot portion of the 
25 boot, and that this construction has been fol¬ 
lowed in order to make the leg stiff* enough to 
stand. It is also well known that by making 
the leg in this way the boot is made very heavy 
and clumsy. There is also another style of rub- 
30 ber boot, made especially for ladies’ wear, of a 
lighter construction; but the leg portion of this 
boot is of the same thickness as the foot, and 
is much heavier than is necessary; and my in¬ 
vention is designed to obviate the objections 
35 to these forms of boots, and at the same time 
cheapen their construction. 

Referring to the drawings, A represents the 
foot portion of a rubber or gum boot, and B 
the leg. This portion, however, instead of be- 
40 iug made of the same thickness as that of the 
foot, or instead of being made heavy enough 
to stand alone, is constructed of a thin, flexi¬ 
ble water-proof material, like gossamer rub¬ 
ber cloth, and preferably is of the general 
45 shape and contour of the leg, and may be jAade 
of any desirable length. As, however, a be ot- 
leg made from light pliable material of ti> is 
nature will not stand or remain upright, it is 
necessary to provide means for fastening the 
50 same to the leg to hold it in position, and for 
this purpose I use a strap, b, which is fastened 
at one end to the boot-leg, and passes through 


a loop, d, also fastened to the boot, and hav¬ 
ing at its end a sliding buckle, c, which slides 
upon the strap to tighten or loosen it; or an 55 
elastic strap may be led continuously around 
the upper section of the boot to embrace the 
leg; or a cord may be inserted in loops at the 
top in such a manner that its ends may be used 
to tighten the boot-leg; or a gore or lace open- 6o 
ing may be made in the upper part of the leg, 
and the boot-leg may be laced to the leg by a 
suitable lacing-cord; blit I do confine myself 
to the especial method of fastening the boot¬ 
leg to the leg of the wearer, as there are many 65 
other obvious ways of so doing, and for the 
purposes of the invention one is sufficient. 

The boot-leg may be provided with elastic 
gores e at or near the ankle, to cause the boot 
to fit the foot tightly at the instep and lower o 
portion of the leg. s 

I have.described the leg as made of “ gossa¬ 
mer” rubber cloth, which, technically, is a 
solarized fabric; but it may be of any light 
rubber or gum cloth, vulcanized or “mackin- 75 
tosh,” or, indeed, of the water-proof “repel¬ 
lent” fabric, made with alumina salts or alumi¬ 
na soap, without departing from the essential 
spirit of the invention, which is to have the 
foot part of a rubber boot of the usual thick- So 
ness and wearing quality and the leg part of 
a very light water-proof material, which may 
be, if desired, wrinkled down about the ankle • 
or pulled up to protect the leg from wet. 

In making the boot, when rubber, gossamer, 85 
or other flexible material is used, the ordinary 
method of making rubber boots is employed, 
and the leg portion is separately formed and 
united to the foot portion by vulcanization^ 
or, when a material is used for the boot-leg 90 
which will not be damaged by heat, it may be 
united to the rubber or gum foot portion in 
the vulcanizing process, in which case the 
lower edge of the boot-leg should be frayed or 
provided with extensions, upon the inner and 95 
outer surface of which the rubber can be vul¬ 
canized for the purpose of securing a strong 
union. ; The boot-leg may also be united to the 
foot portion by sewing, or in any other desir¬ 
able way. ' 100 

The light,"“pliable leg-section may have one 
or two seams—that is, it may be formed of one - 
piece of material, in which case the seam may 
be upon one side Or the back of the leg, or it 
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No. 550,604. 


C. W. EASTWOOD. 
rubber boot leg. 

Patented Dec. 3, 1895. 
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< LINTON W. EASTWOOD, OF rROVI PENCE, RHODE ISLAND. 


RUBBER BOOT-LEG. 


SPECIFICATION forming part of Letters Patent No. 550,604, dated Decemter 3, 1895. 

Application filed Frbrnary 20,1894. 8erial No. 500,921. (Ho medal.) 


To all tchain it may concern: 

I»«* it known that I, Clinton* W. F.ast- 
\Voi)i), a citizen of the United Stales, and a 
resident of the cit vami count v of Providence, 
5 in the State of Rhode Island, have invented 
certain new and useful Improvements in Rub¬ 
ber Roots, of which the following is a speci¬ 
fication. 

In the manufacture of rubber boots the 
to proper degree of thickness or rigidity that 
'diould be given t<> the boot-leg has always 
been a matter of uncertainty. On the one 
hand, it should not be made too thick, for this 
occasions difficulty in putting on or off the 
15 boots ami folding down the leg portion, and, 
pmronver, necessitates unnecessary weight 
und expense in manufacture. It is therefore 
fiesirable that the leg portion of the boot 
should be made as thin and flexible as pos- 
20 siblc. A limit in this direction, however, in 
rubber boots a.-> customarily constructed is 
s**t by the fact that if iiurb too thin or yield¬ 
ing the folds will sag down one past the other, 
occasioning great discomfort and annoyance. 
25 The object of my in vent ion has been to per¬ 
mit the leg port ions of rubberbootstobeuiade 
of material much thinner than lias hitherto 
been i lie custom, w hileat 1 he same t imeavoid- 
ingthesaggingdown of the outer folds around 
jo the foot of the wearer that would otherwise 
ensm« ♦Yom.such excessive thinness. 

In the accompanying drawings, Figure 1 is 
a side elevation of the boot when folded with 
the upper portion in section, showing the de- 
35 vice in opera 1 ion. Fig. - is a front view, and 
Fig. :> :> side view, of the attachment de- 
J ached.w h ich serves to hold t lie folds together. 

It 'w!i fust b<* expedient to consider the 
naiu»v of tin* change of shape which would 
be undergone by a boot-leg of excessive thin 


line of fold will move downwardly on the in¬ 
ner lap, the upper portions of this lap pass¬ 
ing the line of fold and becoming part of the 55 
intermediate lap. Now the device for pre¬ 
venting this movement comprises a fork, the 
members of which embrace the inner and in- 
t ermediate laps so closely t hat this Tolling mo- • 
tion of the material past the line of fold is 6 o 


*r 


ness not provided with any device for op¬ 
posing such change. Supposing that the boot¬ 
leg is folded into the shape* shown in Fig. 1 
and is not provided with any such locking de- 
45 vice, t he leg will give way at its weakest parts. 
These are the folds, upper and lower. The 
walls or laps themselves of the leg will be suf¬ 
ficiently consistent or unyielding; but the up¬ 
per fold, for instance, will yield in what maybe 
50 icrmed a “vortex'* motion—that is,the inner 
lap wilt remain stationary, the- intermediate 
lap will sink alongside of the same, and the 


ing brought so close together that the weight 
of the depending material will not change the 
line of flexure. Furthermore, I attach the 
outer member of said fork or hook to the 65 
outer lap at any desired portion thereof, pref¬ 
erably near the top, to permit of the boot 
being lowered as much as possible. Thus 
the outer lap is supported on the inner lap. 

In the drawings, A represents the locking 7c 
device, fork, <>r hook, the members of which 
embrace the edges of the inner and interme¬ 
diate laps so closely as to permit no change 
in the line of flexure, and !> represents the 
boot-leg, to the upper portion of which the 75 
hook A is attached on the inside of said leg. 

It will be seen that when the boot-leg is 
folded into three laps and prevented from 
further folding by the device above de¬ 
scribed the three laps constitute substan- So 
Rally a single lap of increased thickness and 
consistency. 

Jam aware that rubber 1 mots having leg por¬ 
tions of excessively-!hiii material, provided 
with means for attachment to the leg or body of 85 
the wearer, have been devised, such construc¬ 
tion being show'n in the United States patent 
granted to John J. Williamson, No. 2%,4.95, 
dal ed Apri 18,1884.. The sa id patent discloses 
a boot-leg of t his character provided at the top 9c 
with a strap for strapping it, when fully ex¬ 
tended, around the leg of the wearer. This 
patent, however, discloses no device suitable 
for sustaining the leg portion in the position 
shown in Fig. 1 of my drawings, nor was the 95 
object of tills patentee to make the leg portion 
seif - sustaining in the trebly - folded form 
above referred to, but merely to support it 
when fullv extended. W illiitmson’s rubber 
boot has its leg portion of such exceeding 100 
thinness that it would when not sustained fall 
into numerous folds. 

My improvement is not intended to substi- 
}vitc “gossamer*’ material for the ordinary 
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CLARENCE KIRKWOOD FLOWERS, OF ALEXANDRIA, VIRGINIA. 

SHOE. 


SPECIFICATION forming part Of Tetters Patent No. 716,528, dated December 23,1902. ■ 

Application filed January 18,1802. 8erlal Ho. 80.299. (Ho model.) 


To all whom it may concern,: 

Be it known that I, Clarence Kirkwood 
Flowers, a citizen of the United States of 
America, residing at Alexandria, in the 
5 county of Fairfax, in the State of Virginia, 
have invented certain new and usefnl Im¬ 
provements in Shoes, of which the following 
is a specification. 

This invention relates to shoes which are 
to closed by lacing-strings. 

The principal object of the invention is to 
facilitate the closing and opening of a laced 
shoe, and to this end the lacing-string is in¬ 
terwoven with the quarters and tongue in 
15 such a manner as to serve simply as a draw¬ 
ing-string, avoiding the necessity of lacing 
and unlacing the shoe at each putting on and 
taking off, respectively. 

Figure 1 of the accompanying drawings 
ao represents a perspective view of a child’s shoe 
embodying one form of this invention, the 
shoe being in open position. Fig. 2 represents 
a perspective view of another form of shoe 
embodying this invention, the shoe being in 
35 closed position. Fig. 3 represents an enlarged 
transverse section through the quarters and 
tongue of a closed shoe embodying this in ven- 
tion, said section being taken approximately 
• on line A A of Fig. 2. ' Fig. 4 represents an 
30 enlarged perspective view of the tongue pro¬ 
vided with extension side flaps adapted to 
cover the lacing-holes in the tongue and quar¬ 
ters.' j 

The same reference-numbers indicate cor- 
35 responding parts in all the figures. 

The sole 10, the vamp 20, and quarters 30 
and 40 may be of any suitable or ordinary 
construction. The quarters are preferably 
provided adjacent to their front edges with 
40 broad reinforcing-strips, as 31. Each quar¬ 
ter is preferably provided with a double row 
of lacing-holes, preferably disposed parallel 
to each other, or approximately so, the quar¬ 
ter 30 having an .inner line of lacing-holes 32 
4 $ adjacent to the instep edge of the quarter and 
an outer line of lacing-holes 33 opposite the 
spaces between the holes 32. The opposite 
quarter 40 also has an inner row of holes 42 
adjacent to its instep edge and an outer row 
50 43 disposed in alternation with the holes 42. 
A tongue 50, adapted to close the gap between 
the quarters over the instep, is provided near 
its opposite edges with rows or laoing-holes 
adapted to register with the inner rows of 


holes on the quarters when the shoe is tightly 5 5 
drawn in closed position, the holes 51 regis¬ 
tering with the holes 32 of the quarter 30, as 
clearly shown in Figs. 1 and 3, and the holes 
52 registering with the inner holes 42 of the 
quarter 40, as shown in Fig. 3. This tongue, 60 
which may be permanently or detachably 
connected with the shoe, is preferably made 
in concave form to fit the foot and correspond 
with the quarters in both shape and material. 

This may be accomplished by cutting out a 65 
narrow longitudinal gusset and closing the 
gap by a central line of stitches 53, uniting 
the adjacent edges of the tongue. A thin 
lining 54, of kid, cloth, or other suitable ma¬ 
terial, is secured to the inner face of the 70 
tongue. The tongue is provided along oppo¬ 
site sides with extension-flaps 55 and 56, which 
cover the lacing-holes and protect the foot 
from contact with the eyelets and lacing¬ 
string. These flaps may be separate or inte- 75 
gral, and they are stitched to the inner face 
of the tongue and underlie the instep edges 
of the quarters. The tongue may be pro¬ 
vided with an exterior pocket 57 near its up¬ 
per end for receiving the ends of the shoe- 8o 
lacing. 

The shoe, if desired, may be provided at the 
ankle with a top band 60, stitched to the top 
of the upper, the ends of said band being 
adapted to overlap, as shown in Fig. 1. In 85 
this case the forwardly-projecting underlap¬ 
ping end of the band is provided with but¬ 
tons 61 and 62, and the overlapping rear- 
wardly-projecting end thereof is provided 
with buttonholes 63 and 64, adapted to en- 90 
gage said buttons. This band covers the up¬ 
per end of the tongue and the ends of the 
lacing-string and presents a neat top finish 
for the shoe. In this case the pocket on the 
tongue may or may not be dispensed with. 95 

In the use of this shoe a shoe-lacing 70 pf any 
r ordinary or suitable construction is passed 
downward by its opposite ends through the 
eyelets of the inner series of lacing-holes 32 
and 42 of the quarters, thence through the £o> 
lowest eyelets of the tongue, which register 
with said quarter - eyelets, thence the ends 
are passed, respectively, underneath the 
tongue diagonally to the lowest eyelets 33 and 
43 of the outer row of quarter-eyelets, thenoe 105 
upward through said eyelets, thence over the 
faee of the quarters to the second eyelet of 
the inner row thereof, thenoe downward . 
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of the imigua regls ^ving therewith, aryi so I 
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1 ' ung’.io.uon :•*.<*«! of teal her eqrrespond- 
i.ug with the :i;>po?- and fashioned to fit. tiie 
instep, ci< s the gap between $he quarters 
and presents a pleasing appearance. The 
■>o rows of lacing.- holes in the tongue maybe 
pin; ed at greater or iess distances from the 
ed ges thereof, and shoes of the same size mav 
be made to Pa various insteps by varying the 
drawings of the. lacing-string. The eyelet- 
35 holes in the tongue maybe slightly out of 
•cgisSer with those at the edges of the quar¬ 
ters when the instep is high. 

This system maybe applied to shoes for 
adults as well as for children and will be 
40 found very convenient in use. 

1\ hen. the shoe is provided with two rows 
of iacing-holes along each side of the instep- 
opening, the lacing-string runs more or less 
in a transverse direction, and consequently 
45 has o direct lateral tension on the quarters, 
which facilitates the closing of the shoe. 
Moreover, this construction presents an orna¬ 
mental appearance. 

I claim— 

50 1. A shoe having au opening and two row’s 

"of lacing-holes along each side thereof and 
provided with a tongue for closing said open¬ 
ing and having rows of lacing-holes adapted 
to cooperate respectively wi.th the lacing-holes 
5 5 on opposite sides of said opening, whereby the 
lacing-string may be interwovep 'with the 
tongue and upper. 

2 . A shoe provided.wLth.ain opening at the 
instep and with a tongue for closing said 
60 opening, the upper along each side of said 
opening being provided with two rows of lac¬ 
ing-holes and the tongue being provided with 
lacing-holes adapted to register with the outer 
row of lacing-lioles in the upper. 

65 3 . A shoe provided with an opening at the 

instep and with a tongue for closing said 
opening the upper along the edge&of said 


opening being provided with broad reinforc¬ 
ing-strips and with two rows of lacing-holes 
through each strip.’the >bhg;*e .belug pro¬ 
vided with lacing ho«**s adapted*to • ;>e:<i:e 
with the iacing-holes said strips for closing 
the shoe by means of .. lacing-string. 

4 : In a.shoe. t.l»jpr > 4 j*efb!jiHt<i$iVoT'„Hn upper 
provided with au h geo-.mining and with 
doubl' rows of lacing holes adjacent to said 
opening, a tongue for closing slid opening 
provided with lacing-holes, and a lacing- 
string interwoven with said, tongue and up¬ 
per for fastening the shoe inclosed position. 

5 . I11 ;a shoe the combination of an upper 
having an instep-opening and provided along 
the. opposite edges of said opening with two 
rows <>f lacing-holes, the holes of- one -row 
being disposed in alternation with those of 
the other, a tongue for closing said opening 
provided with two rous of lacing-holes, and. 
a lacing s; ring whereof one partis interwoven 
with the upper and tongue.at one side of the 
instep-opening and the other part with the 
upper and tongue at the .other side of -said 
opening. .. . . f ...... 

0 . luiasboe, the combination .of an upper 
having im instep opening and provided along 
the opposite edges of said opening with t wo 
rows of lacing-holes, the holes of one. row- 
being disposed in alternation with those of. 
the other, a tongue provided with two rows 
of lacing-holes a lacing-string whereof one 
part is interwoven with the upper and tongue 
at one side of the instep-opening and the 
other part with the upper and tongue at.the. 
other side of said opeuiug, and a pocket in 
said tongue for receiving tbo ends of said 
lacing-string. 

. 7 . In a shoe, the combination of au upper 
having an instep-opening and provided with 
two rows of lacing-holes on opposite edges of* 
said opening.respectively, a tongue provided 
with rows of lacing-holes along its opposite 
edges, and a lacing-string interwoven with 
the adjacent edges respectively of the tongue 
and upper. 

8 . A shoe provided with an opening at the 

instep and with a tongue for closing said 
opening, the upper along each side of said 
opening being provided with two rows of. lac-. 
ing-holes and the tongue being provided with 
lacing-holes adapted to register with thebiiter 
row of lacing-holes in the upper and with ex¬ 
tension side, flaps for covering said lacing- 
holes. • . 

9 . A shoe whereof the upper is . provided 
with an opening and with a tongue for cfpslng 
said opening- both, the upper and -tongue 
being, provided with lacing-holes, whereby a 
lacing-string may be interwoven with the. 
tongue and the upper and said tongue being 
provided with side flaps for covering said 
lacing-holes. 

CLARENCE KIRKWOOD FLOWERS. 

Witnesses: 

Paul E. Johnson, 

EL J. W. Clarkson. 
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UNITED STATES PATE NT OFFICE. 

ABELBERT H. ANDERSON, OF CANASTOTA, NEW YORK, ASSIGNOR TO FRED¬ 
ERIC W. SAVAGE, OF GRANVILLE, NEW YORK. 

FELT BOOT. 

No. 844,992. Specification of Letters Patent. Patented Peb. 19,1907. 

Application filed November 24,1905. Serial No. 288,929. 


To all whom it may concern: 

Be it known that I, Ajdelbert H. Ander¬ 
son, of Canastota, in the county of Madison, 
in the State of New York, have invented new 
5 and useful Improvements in Felt Boots, of 
which the following, taken in connection with 
the accompanying drawings, is a full, clear, 
and exact description. 

This invention relates to improvements in 
io felt boots in which a felt stocking has its foot 
portion fitted into a rubber shoe and adapted 
to afford greater warmth and comfort to the 
wearer. In this class of boots the rubber up¬ 
per usually extends just above the ankle, 
15 while the felt leg extends some distance above 
the top of the rubber shoe, leaving a more or 
less open joint between the felt leg and ton of 
the shoe, which after being worn a short time 
enlarges or stretches the top of the shoe suffi- 
20 ciently to ppen the joint and allow the snow 
and water to readily enter over the top and 
to pass downwardly between the felt and 
shoe, where it soon becomes melted and satu¬ 
rates the felt, thereby destroying the warmth 
25 and comfort of the boot. 

I am aware that various means have been 
devised for excluding the snow from between 
the felt and rubber shoe, one such device be¬ 
ing shown in the Patent No. 380 , 823 , issued 
30 to Saunders et al April 10, 188 S, in which a 
woolly or furry band is stitched to the felt 
leg and allowed to overhang the upper or top 
of the shoe; but it is clearly obvious that 
such a device is entirely impracticable for 
35 the reason that the woolly substance soon 
becomes matted with moisture, and this, to¬ 
gether with the stretching or enlarging of the 
shoe-upper, soon leaves an open joint 
through which the snow and water may 
40 readily enter. 

The essential object of my invention, 
therefore, is to provide the felt portion of the 
boot with a flexible collar, a portion of 
which is interposed between the felt and 
45 shoe-upper and is stitched directly to the felt 
and has its upper portion foldecf outwardly 
over the upper edge of and downwardly 
around the rubber upper, thereby forming a 
collar which is permanently united to the 
50 felt at or near the upper edge of the rubber 
shoe and is. divided vertically over the front 
side, so that the meeting edges may lap one 
upon the other and may be tightly (brawn 


around the ankle of the shoe, so as to prevent 
the snow from working up between tne outer 5 5 
portion of the collar and shoe. 

In the drawings, Figure 1 is a perspective 
view of a combination felt and rubber boot 
embodying the various features of my inven¬ 
tion. Jb'ig. 2 is a transverse vertical sec- 60 
tional view through the boot seen in Fig. 1. 

Fig. 3 is an enlarged detail sectional view 
through the meeting edges of the collar 
which surrounds the top of the rubber shoe. 

It is well known that when a felt stocking 65 
is combined with a rubber shoe leaving the 
top or the rubber in direct contact with the 
felt more or less friction is produced between 
the comparatively sharp and stiff upper edge 
of the shoe and adjacent portion of the felt, 70 
which causes undue abrasion or wear of the 
felt and leaves an open joint between the 
rubber and felt for the entrance of snow and 
moisture, thereby destroying the usefulness 
of this class of boot. . 75 

One of the essential purposes, therefore, of 
my invention is to protect the felt stocking 
against such abrasion and at the same time 
to absolutely prevent the snow from entering 
the top of the shoe at its junction with the 80 
felt. 

In order to clearly demonstrate the prac¬ 
ticability of my invention, I have shown an 
ordinary^ rubber shoe 1, in which is fitted the 
foot of a felt boot or stocking 2, having its 85 
leg extending some distance above the upper 
edge of the shoe. A flexible collar or band 
3, of suitable material, is fitted around the 
ankle of the felt stocking 2 and has one end 
interposed between the felt and rubber up- 90 
per of the boot and is closely and perma¬ 
nently stitched to the felt portion of the boot 
at the bottom and also at or near the upper 
edge of the rubber shoe, said band or collar 
having its upper end turned outwardly over 95 
the top and downwardly around the sides of 
the rubber upper, around which it closely fits, 
and is divided vertically at the front, as best 
seen in Fig. 1, to permit its meeting ends to 
be overlapped one upon the other and also to 100 
allow the band to be drawn tightly around 
the upper to prevent the snow from wedging 
upwarj.lv between the band and top of the 
shoe. 'This band or collar may be made of 
waterproof material, but is preferably made 105 
of covert-cloth or similar material, to which 
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is stitched oi* otherwise secured a suitable 
lining, the two pieces being of substantially 
the same dimensions apphed together face to 
face, thereby forming a collar or band of 
5 double thickness, which may be removed and 
replaced by another band when worn beyond 
repair. 

In order that the lower edge of the collar 
3 may be drawn tightly around and against 
io the outer face of the rubber upper anu also 
to prevent the band or collar from acciden¬ 
tally rolling upwardly, I insert one or more 
shirring-cords 4 ana 5 into and entirely 
around the band and collar between its fac- 
15 ing and lining, as best seen in Fig. 2, one of 
the shirring-cords 4 being arranged near the 
lower edge of the band or collar, while the 
other cord 5 is located some distance above 
said edge, but below the top edge of t lie rub- 
20 ber upper, and the ends of the eon.s are 
brought through suitable eyelets (> in the 
meeting ends of the band to permit them to 
be drawn up tightly or otherwise fastened to 
hold them in their adjusted position. As a 
z 5 further means of resisting the upward rolling, 
wrinkling, or buckling of the outer portion of 
the bamt or collar 3 one or more remforcmg- 
pieces 7 of stiff leather or equivalent mate¬ 
rial are permanently stitched or otherwise 
30 secured to the inner faces of the outwardly 
and downwardly folded portions of the band 
bet ween thecords 4 and 5, and the front meet¬ 
ing ends of the band or collar are also pro¬ 
vided with metal reinforcing-bands or stays 8, 
35 which are permanently secured bet ween the 
facing and lining of the band and extend ver- 
ticallya sufficient distance or length to rein-, 
force the meeting ends against rolling or 
wrinkling vertically, thereby keeping the 
40 lower e .ge of t he out turned portion of the col¬ 
lar firmly against the upper of the rubber shoe 
to prevent the snow from wedging up between 
the collar and upper of the shoe, said metal be¬ 
ing comparatively light and flexible t o yield 
45 With the movements of the foot in the shoe. 
It is now obvious that by stitching one end of 
the band or collar 3 permanently to the felt 
stocking and rolling the other end outwardly 
and downwardly over the upper e.\ge and 
50 around the upper of the rubber shoe the felt 
stocking is not only protected against undue 
abrasion, but the lower edge of the collar 
may be drawn tightly around the ankle of 
the shoe and reinfGfrced in* the manner de- 
55 scribed to make a sufficiently-tight joint to 

E revent the snow from working upwardly 
etween the collar and shoe, thereby posi¬ 
tively avoiding any liability of the snow get¬ 
ting into the shoe through the top, it being 
60 understood that the band or collar 3 is fitted 
closely around and permanently stitched to 
the felt near the upper edge of the shoe, 
thereby making an absolutely tight water¬ 
proof joint with the felt and preventing any h 


liability of the entrance of the snow there¬ 
through. 

As a further means of excluding snow from 
entering the felt stocking over the top of the 
leg, and which is especially adapted for boys’ 
boots, the upper end of the felt stocking is 
provided with a flexible extension or band 9, 
of suitable material, having one end closely 
fitted around and stitched to the upper end 
of the felt stocking, while its other end may 
be folded or rolled downwardly around the 
stocking or drawn upwardly, as shown by 
dotted lines in Fig. 2, said upper end being 
provided with a suitable shirring device, as a 
strap 10 and buckle 11, whereby the upper 
portion of the band may be shirred or drawn 
tightly around the leg above the knee of the 
weater, which makes the boot particularly 
useful for boys wearing knee-pants, because 
the extensible band or collar 9 may be drawn 
above and shirred around the bottoms of the 
knee-pants, thereby absolutely preventing 
the entrance of snow into the stocking. 

As a further means of drawing the meeting 
ends of the lower hand or collar 3 together I 


provide said ends with a suitable clasp or 
buckle 12, which is commonly known as an 
‘ 4 arctic’’ buckle or clasp, and it is believed to 
be unnecessary to further illustrate or de¬ 


scribe the same. 


The operation of my invention is believed 
to be fully set forth in the foregoing descrip¬ 
tion in such clear and exact terms as to en¬ 
able any one skilled in the art to make and 
use the same. 

What I claim is— 

1. A felt boot or sock embodying a broad 
strengthening-band encircling said boot or 
sock at the ankle portion and attached there¬ 
to, and a depending flap connected at its up¬ 
per edge only to said band and forming a cir¬ 
cular pocket around said boot or sock. 

2. A felt boot or sock embodying a broad 
strengthening-band encircling said boot or 
sock at the ankle portion and attached there¬ 
to at top and bottom, a depending flap con¬ 
nected at its upper edge only to said band 
and forming a circular pocket around said 
boot or sock, and means for adjustably draw¬ 
ing said flap toward said band.. 

3. A felt boot or sock embodying a broad 
strengthening-band encircling said boot or 
sock at the ankle portion and attached there¬ 
to, and a flap formed integral and_coexten- 
sive with said band and folded downwardly 
to form a circular pocket around said boot or 
sock. 

In witness whereof I have hereunto set my 
hand on this 20th day of November, 1905. 


ADELBERT If. ANDERSON. 


Witnesses: 

Milton De La-no, 
John E. Atkinson. 
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UNITED STATES PATENT OFFICE. 


LURA S. MAJOR, OF CHICAGO, ILLINOIS, ASSIGNOR TO MARSHALL FIELD & COMPANY, 

A CORPORATION OF ILLINOIS. 

AUTOMOBILE-HEADWEAR. 


1,012,675. Specification of Letters Patent. Patented Dec. 26, 1911. 

Application filed July 20. 1910. Serial No. 572,949. 


To ail whom it may concern: 

Be it known that I, Lura S. Major, a 
citizen of the United States, residing at city 
of Chicago, county of Cook, and State of 
5 Illinois, have invented certain new’ and 
useful Improvements in Automobile-Head- 
wear, of which the following is a specifica¬ 
tion. 

The principal object of my invention is 
10 to provide a new’ and improved hat or tur¬ 
ban or other head covering of an inter¬ 
changeable character suitable for use bv an 
automobile rider or to be w’orn under ordi¬ 
nary circumstances. 

15 Another object of mv invention is to pro¬ 
vide an article of head wear w’ith a flap 
which mav be fastened around the head and 
neck of the w’earer or may be folded up 

w’hen not desired to use it in that wav. 

«/ 

20 Still another object of my invention is to 
provide an article of head wear with a flap 
that may be folded up against the same, or 
w’hen desired folded down to protect the 
head and neck of the wearer, being provided 
25 with means to make edge folds to gather it 
in about the neck. 

These and various other objects will be 
made apparent in the following specifica¬ 
tion and claims, taken in connection with 
30 the accompanying drawings, in which I have 
illustrated one embodiment of my invention. 

Referring to these drawings—Figure 1 is 
a perspective view of a turban embodying 
my invention with the flap folded up against 
35 the same. Fig. 2 is a perspective view of 
the same with the flap folded down. Fig. 3 
is a perspective view with the flap folded 
down and its lower edge gathered and fas¬ 
tened on the head of a wearer. Fig. 4 is a 
40 horizontal section through the lower edge 
of the flap.when gathered and fastened. 

The main part of the hat or turban is 
designated 15 in the drawings. A flap 16 
is attached along the lower edge at the sides 
45 and back. When so desired this flap may 
be turned up as shown in Fig. 1. For this 
purpose the studs 18 are mounted on the hat 
and may be engaged by the sockets 19 on 
the flap, these parts serving to hold the flap 
50 upright. When the flap is turned down its 
edges 17 are spaced apart at the sides of 
the face of the wearer. The lower comers 


adjacent to these edges 17 are respectively 
equipped with the stud 20 and socket 21, 
which engage one another under the chin 55 
of the wearer. In addition, the lower edge 
of the flap 16 when turned down is equipped 
with studs 22 and opposed sockets 23 , which 
may be brought into engagement with one 
another so as to form folds on the lower 60 
edge, such as designated 24 in Fig. 4 . This 
serves to gather or shorten the lower edge 
of the flap 15 making it fit closely around 
the neck of the wearer. 

It will be seen that I have provided an 65 

article of head wear which mav be fastened 

closelv around the back of the head and the 
%/ 

neck of the wearer protecting her hair from 
dust and from disarrangement by the wind. 

It will also be seen that when it is desired 70 
to change this piece of head wear so as to 
have a more conventional appearance this 
can readily be accomplished by turning the 
flap up as shown in Fig. 1 and fastening it 
up by means of the studs 18 and sockets 19 . 75 
Thus for; example, a person in a touring 
car could wear the flap down as shown in 
Fig. 3 when riding, and then when going 
into a hotel for dinner the flap could be 
turned up as shown in Fig. 1. 80 

I claim: 

1 . An article of head wear comprising a 
turban, a single flap attached along a major 
portion of the lower edge thereof, and a 
socket and coacting stud attached to the 85 
lower edge of the flap when the flap is turned 
down so sis to form a fold in the lower edge 

of the flap when they are brought into en¬ 
gagement with one another. 

2. An article of head wear comprising a 90 
turban, a single flap attached along a major 
portion of the lower edge thereof, a socket 
and coacting stud attached to the lower edge 

of the flap when the flap is turned down so 
as to form a fold in the lower edge of the 95 
flap when they are brought into engagement 
with one another, and means at the corners 
of the flap to fasten the same under the chin 
of the wearer. 

3 . An article of head wear comprising a 100 
turban considerably larger across than the 
normal human head, a single flap attached 
along the major portion of the outer lower 
edge thereof, detachable means to fasten the 


±02 


a 


1,012,675 


flap in an upright position around the tur¬ 
ban, a pair of interlocking elements in the 
flap to fasten it under the chin of the wearer 
when turned down, and another pair of in¬ 
terlocking elements located on the lower edge 
of the flap when it is turned down and 
adapted to be brought into engagement with 
one another so as to form a fold in said 


lower edge of the flap and thereby gather 
it closely around the neck of the wearer. ] o 
In testimony whereof, I have subscribed 
my name. 

LURA S. MAJOR. 

Witnesses: 

H. C. Coxe, 

M. N. Girard. 


Copies of this patent may he obtained for five cents each, by addressing the “ Commissioner of Patents, 

Washington, D. C.” 
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128 In the Supreme Court of the District ojf Columbia 

i 

In Equity. 

No. 49716. 

i 

i 

Harlan Moore, Plaintiff, i 


Lansburgh & Bros., Defendant, j 

Appellee’s Designation for Transcript. 

To the Honorable Clerk of the Supreme Court of the Dis¬ 
trict of Columbia: j 

j 

And now comes defendant-appellee and designates the 
parts of the record to be included in the transcript as fol¬ 
lows : i 

(1) Order denying petition for rehearing; j 

(2) Defendant’s Exhibit E, illustrations fromj “Ladies’ 

Home Journal”; ! 

(3) Defendant’s Exhibits G-l, G-2 and G-3, publications 

covers- by Exhibit G; j 

(4) This designation. ' 

LYON & LYON, | 

WILLIAM F. HALL, 
Solicitors for Defendant-Appellee. 

I 

| 

Proof of Service. 

\ 

City of Washington, 

7 • i 

District of Columbia, ss: 

I, E. B. Frear, being duly sworn, depose and say that a 
copy of this paper was this 30th day of October, 1931, sent 
by regular mail to Charles J. Williamson, Esq., Munsey 
Bldg., Washington, D. C., the attorney of record for the 
plaintiff in the above entitled case. 

E. B. FBEAR. 

Sworn to and subscribed before me this 30th day of Oc¬ 
tober, 1931. 

[seal.] E. H. TOLSO*, 

Notary Public. 


5—5584a 
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HARLAN MOORE VS. LANSBURGH & BROS. 


129 [Endorsed:] In the Supreme Court of the Dis¬ 
trict of Columbia. Harlan Moore, Plaintiff, v. Lans- 

burgh & Bros., Defendant. In Equity. No. 49716. Nar¬ 
rative statement of evidence and order approving same. 
Charles J. Williamson, Attorney for Plaintiff. 

130 In the Court of Appeals of the District of Columbia. 

No. 5584. 


Harlan Moore, Appellant, 
v. 

Lansburgh & Bros., Appellee. 


_ i 

Appellant's Designation for Printing Pursuant to Rule VI. 


Now comes the appellant by Charles J. Williamson his 
attorney and for a brief statement of the supposed errors 
for which appellant prosecutes the appeal says such errors 
consist in the finding by the trial court of no infringe¬ 
ment of appellant’s patent in suit and the findings of fact 
and conclusion of law upon which the trial court found no 
infringement of appellant’s patent in suit, and directs the 
Clerk to print the record in the above-entitled cause as filed 
except the following parts thereof which the Clerk is di¬ 
rected to omit, namely: 

1. Omit Bill of Complaint being Item 1 of appellant’s 
designation for transcript and included in pages 1 to 5 
of the transcript. 

2. Omit defendant’s Motion for Further Particulars 


page 6 to middle page 7. 

3. Omit beginning ‘‘Exhibits were received in evidence 
as follows”, line 29, page 23 of “Narrative Statement of 


Evidence”, omit page 24 of 


“Narrative Statement of Evi¬ 


dence” and omit lines 1 to 5, page 25 of “Narrative State¬ 


ment of Evidence”. 


Appellant’s attorney certifies that the matter designated 
for omission is not necessary to be printed for the con¬ 
sideration of the questions involved and that the printing 
thereof would be needless. 


HARLAN MOORE, 

CHAS. J. WILLIAMSON, 

By CHARLES J. WILLIAMSON, 

His Attorney. 


January 11, 1932. 
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Acknowledgment of Service. 

Service of the foregoing and receipt of a cdpy thereof 
acknowledged this 11th dav of January, 1932.1 

LYON & LYON, 

LYON & LYON, 

Attorneys for Defendant-Appellee. 
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burgh & Bros. No. 5584. Appellant’s Designation for 
Printing Pursuant to Rule VI. Charles J. Williamson, 
Attorney for Appellant. Court of Appeals, District of Co¬ 
lumbia. Filed Jan. 12, 1932. Henry W. Hodges, Clerk. 
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No. 5584. j 

Harlan Moore, Appellant, i 
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1 

Lansburgh & Bros., Appellee. 

Designation. j 

Now comes Lansburgh & Bros., appellee in the above 
entitled case, and designates parts of the record ito be in¬ 
cluded in the transcript, in addition to those designated by 
the appellant, such additional parts being deemed neces¬ 
sary and material for a determination of the questions 
raised on appeal, namely: 

(1) The bill of complaint. 

(2) Defendant’s motion for further and better|particu¬ 
lars. 

(3) Statement to the effect that certain exhibits were 
received in evidence, and the enumeration of such exhibits. 

(4) This designation. 

WILLIAM F. HALt, 

Attorney for Appellee. 

Proof of Service. 

City of Washington, j 

District of Columbia, ss: 

I, E. B. Frear, being duly sworn, depose and shy that 
on this 14th day of January, 1932, I sent by registered 
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HARLAN MOORE VS. LANSBURGH & BROS. 


mail to Charles J. Williamson, Esq., Munsey Building, 
Washington, D. C., attorney for appellant, a copy of the 
above designation, registry receipt therefor being hereto 
attached. 

E. B. FREAK. 


Sworn to and subscribed before me this 14th day of Jan¬ 
uary, 1932. 

[Seal of Edward L. Tolson, Notary Public, Dis¬ 
trict of Columbia.] 

EWD. L. TOLSON, 

Notary Public. 

Receipt for Registered Article No. 299,071. 

(Date)-, 193-. 


15 fee paid. 1 class postage paid. 

From (Sender) Spear, Donaldson & Hall, (Street and 
number) Victor Bldg., (Postoffice and State) -. 

Addressed to (Addressee) Mr. Charles J. Williamson, 
(Street and number) Munsey Bldg., (Postoffice and State) 
Wash., D. C. 

Accepting employee will place initials in space below, 
indicating restricted delivery. 

Return receipt fee —. 

Delivery restricted to addressee—in person—, or or¬ 
der 240. 

Special delivery fee-. 


POSTMASTER, 
Per FULLER. 

[Stamp:] Registered. Washington, D. C. (G Street 
Sta.). Jan. 14, 1932. 
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BRIEF FOR APPELLANT 


“The invention all admired, and each how he io 
be the inventor missed; so easy it seemed, once 
found, which yet unfound most would have thought 
impossible.” 

Paradise Lost, Book VI, 467-500 

“Its simplicity, now that Stevens has disclosed it, 
causes wonderment that it had not been discovered 
before ‘but the law has other tests of the invention 
than subtle conjectures of what might have been 
seen and yet was not. ’ ’ 9 

Mr. Justice Robb , Finch v. Stelos, 60 App. D. C. 
quoting Supreme Court. 



Statement cf the Case. 


This is a patent infringement suit on appeal from a de¬ 
cree of the Supreme Court of the District of Columbia 
dismissing the Bill. Dismissal was solely on the finding 
of no infringement of appellant's patent Xo. 1,100,319, 
(T. R. GO) and in particular of claim 3 thereof. The 
Court did not quest ion the validity of the patent , (though 
defendant in answer and brief urgently disputed validi¬ 
ty) but accepted the patent as valid. Necessarily, there¬ 
fore, the Assignments of Error do not bring up any ques¬ 
tion of validity. The strong presumption that the Patent 
Office properly granted the patent, and of validity are 
greatlv strengthened, therefore, bv the lower court's ac- 
ceptance of the patent as valid. 

The issue on the Assignment of Errors, is, therefore, 
wholly that of infringement. 

Assignments of Error 1, 2, 6 and 7 specifically assert 
error of the Court in holding the patent not to be in¬ 
fringed and Assignments, 3, 4, and 5 charge error in the 
Court’s findings in that they hold in effect, that the pat¬ 
entee's rights are impaired, if not destroyed, because his 
first infringement suit is late in the life of his patent, 
though filed promptly following his discovery of in¬ 
fringement; that ‘Dio manufacturer could be found who 
considered” appellant's invention sufficiently practical 
to attempt to introduce it into use; and that claims by 
defendant of difficulties in production of his infringing 
article operate against the claim of infringement. 

Appellant resides in New York; has been a member of 
the bar of the District of Columbia since 1903 and has 


practiced in New York City since 1904. He has degrees 
both of Cornell Universitv and Columbia Universitv, 
now George Washington University (T. R. p. 26). Since 
1927, because of poor health, he has limited his practice 
to that of a lawver’s lawver. 

•> V 

Lansburgh & Bros., is named defendant but the de¬ 
fense has been conducted by patent counsel of Miller 
Rubber Company, maker of the infringing rubber shoes 
sold by Lansburgh & Bros, and known by the trade name 


“Shuglov”. For convenience and to save expense, the 
suit was brought, as plaintiff had a perfect right so to 
do, against this large Department Store as seller of the 
infringing rubbers. (T. R. p. 31, Fol. 37) This wasj also 
of advantage to the Miller Rubber Co. Its patent Coun¬ 
sel are located in Washington, and it was expected and 
indeed suggested in plaintiff’s Bill (T. R. 5) that tlicj suit 
would really be defended by the manufacturer, as inj fact 
it has been. 


The Invention and The Patent. 


Though made by a lawyer, the invention concern^ the 
highly useful and indeed indispensable rubber shoe!—or 
rubber,—that is, the familiar article worn in rain or snow 
over the ordinary leather shoe. The claims, not the! spe¬ 
cification, tell us what is patented. (Young Radiatbr v . 
Modine, 55 F. (2) at 548, citing Continental Paper j Bag, 
210 U. S. 405). The patent has three claims. Claifns 1 
and 2 identify the invention as “An article of footivear 
of the Oxford type.” Claim 3 calls it a “rubber shoe.” 
Each claim is independent of the other. 

By the wording of the claims that which is patented 
is an article composed of a foot covering member,j and 
an appendage called a “flap” at the heel portion. jAnd 
by the express requirement of claims 2 and 3, in particu¬ 
lar, the material, is made an essential element—it is!rub¬ 
ber, or the indispensable elastic and water-proof lyate- 
rial. This at once in itself excludes from consideration, 
as prior art to destroy the patent, such things as slum¬ 
ber slippers and ordinary shoes and boots, for thes^ are 
of water-absorbing cloth and leather. 

Though having the elastic and water-repellant charac¬ 
teristics of the ordinary rubber shoe, the invention! has, 
in the flap, a feature of construction, and properties or 
functions lacking in the ordinary rubber, and wholly 
supplemental or additional to the ordinary rubber, j Ac¬ 
cording to the desire of the wearer, it may be made to 
occupy several positions and serve a purpose impossible 
with the ordinary rubber. Thus, that flap (the part 
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marked 12 in the patent drawing) may have the position 
shown in full lines in Fig. 1 where it extends downwards 
from the top edge of the shoe at the back and sides and 
lies snug against the outside of the shoe at the back and 
sides of the “heel portion.” It may be reversed from 
that position and extend upward at the back and sides as 
a temporary prolongation of the corresponding portions 
of the shoe body and lie against and partially surround 
the ankle portion of the foot. When extended upward 
and stretched rearward, as shown in dotted lines in Fig. 
1, the flap may perform the function of a shoe-horn in 
facilitating the placing of the rubber on the foot. 

When the flap is downturned as shown in full lines in 
Fig. 1 and lies'snug against the adjacent surface of the 
rubber, the appearance of the article is essentially that 
of the ordinary rubber, and it is worn as an ordinary 
rubber. But as the flap provides an extra layer or thick¬ 
ness around the heel portion of the rubber it may act as 
a reinforcement to prevent splitting or tearing, for in¬ 
stead of the usual thin edge at the top, there is a round¬ 
ed edge of double thickness which resists stretching or 
pulling that tends to crack or break rubber. 

All this is fully set out in the specification, page 1, 
lines 9 to 35, and iines 84 to 95 (T. R. 61). 

When it extends upward over the ankle portion of the 
foot, as shown in Fig. 2, if the wearer has a low shoe, the 
flap prevents entrance of rain or snow between the up¬ 
per edge of the shoe and the stocking, and it protects 
from water or snow the portion of the stocking and leg 
above the edge of the low shoe at the heel portion. Thus, 
at once, hosiery is safeguarded so that laundry and re- 
pair costs and wear saved; and comfort and health pro¬ 
moted and secured under conditions which with the ordi¬ 
nary rubber would jeopardize hosiery and comfort and 
health. 

The invention is obviously unique. It provides a rub¬ 
ber xvith the dual characteristics that it is low enough to 
leave uncovered the ankle portion of the leg and yet may 
be made high enough to protect it from rain and snow. 

A woman or girl in wet weather has no objection to 



covering the ankle portion of the leg above the ordinary 
low shoe. But because a rubber high enough for that is 
unstylish compared with a low one, she would not toler¬ 
ate it in fair weather. The novelty and the ingenuity of 
appellant’s article are that in the single article, it serves 
both foul and fair weather uses. It is both a high \slioe 
and a low shoe. 

Consider the extraordinary simplicity of the inven¬ 
tor’s conception. It is simply an appendage,—a flap or 
cuff upon the top edge of a rubber shoe, and elastic,— 
of rubber, capable at will of being turned above the nor¬ 
mal top edge of the rubber to lie against the contiguous 
leg portions or folded down over the subjacent part or 
quarter of the normal rubber to lie neatly folded !over 
the back portion out of contact with the wearer’s le^. 


Miller Rubber Co. in Two Years Sold Three and a jHalf 
Million Dollars Worth of Infringing Shuglovs. 

The high inventive and commercial merits of plain¬ 
tiff’s invention are conclusively proven out of the mjouth 
of defendant or rather Miller Rubber Co. In the! two 
years following the beginning of infringement by filler 
Rubber Co. according to defendant’s witness Griffith, 
General Manager of the Miller Rubber Co., over a j mil¬ 
lion pairs of the value of Three and a Half Million Dol¬ 
lars were sold. (T. R. 42) 

And it was plaintiff’s feature of the cuff or flap\that 
resulted in those enormous sales. Savs Griffith ( r f. R. 
40): 


“The first batch of Shuglovs we manufactured 
and sold were somewhat higher than Plaintiff’s 
Exhibit 3 and were not equipped with an qrna- 
mental cuff. 

Shortly after we put the plain or cuffless shoe on 
the market, unlined, we found that they werej un¬ 
popular and we met with sales resistance, due to the 
fact that they did not meet with the prevailing 
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style of Shuglov or of galoshes then on the market 
made of rubberized cloth.” 


Thus the use by Miller Rubber Co. of Plaintiff’s Hap 
or cuff converted failure into huge success. 

It boots not that the fashion of short skirts might 
have had something to do with the demand for plaintiff's 
invention. The invention existed with its great advant¬ 
ages, including fJtaf of protecting the stocking at the time 
short skirts made their appearance. The Boll Telephone 
existed long before the advent of radio. Yet telephone 
transmitters and receivers are essential parts of radio 
apparatus and radio has increased the field of useful¬ 
ness of the telephone. That, however, does not entitle 
anybody to pirate patented telephone parts merely be¬ 
cause tliev have another and wider use than the origi- 
nator ever dreamed of. The thing that is patented is the 
structure , not its uses or advantages. 

“A patent for a device which displaced all other simi¬ 
lar devices and which seems likelv to be the final form 

•• 

even if patentees at the time did not recognize the full 
value of the invention, held entitled to much favor from 
the court. (Davis-Bourn on ville v. Alexander Milhurn. 
297 F. 846, Affirmed 1 F. (2d) 227.)” 

The language of that able patent Judge Learned Hand 
(now Circuit Judge C. C. A. 2) in the foregoing case 
reads:— 


“This patent was applied for on April 5, 1907, 

when the art was in its infanev. It is reasonablv 

• * 

clear that the patentee at the time did not recognize 
the full value of their invention hut the fact re¬ 
mains, whether they did or not, that they happened 
upon a device which became the accepted form, 
which has displaced and which seems likely to be the 
final tool by which metals will be cut under this pro¬ 
cess.” 


It is here noted that Griffith’s testimony above quoted 
includes the statement that the Shuglovs which were 


made without flaps or cuffs 44 were somewhat higher 
than plaintiff’s Exhibit 3.” Why were they Higher? 
Because of the need to protect the stockings higher up. 
Thus with plaintiff’s flap, Shuglovs and overshoes can 
be made lower because the flap or cuff provides the extra 
height when it is needed. And by the flap or cuff, since 
it can be turned down when its protection is not needed, 
the comfort of the wearer is promoted by removijng the 
hermetically sealing rubber, and trimness and ncjatness 
of the low shoe effect is secured. Xo woman or girl 
would wear a high shoe with short skirts because | of the 
unsightlv and even disfiguring effect of the extension of 
such a shoe up the leg. A woman or girl w\t}\ high 
shoes is scarcer on the streets than a horse. 

And that Shuglov is in the class of low shoes oij shoes 
of the Oxford type is convincingly admitted by jdefmi¬ 
dant in its advertisement which is a part of plaintiff's 
Exhibit 1 found between T. R. 46 and 47. The Jwcond 
page of that Exhibit contains the following: 


“A COMPROMISE between good sense aiijl good 
He—These new low-cut gaiters—effective lin all 


sty 

%r 

kinds of weather, vet smart too!” 

/ * 


an mi- 


Thus the 44 low-cut” of Shuglov was considered 
portant advertising point. How low Shuglov is yill be 
seen if the high heel (due to the high heel modernj shoe) 
is covered over. Shuglov has only the appearance of 
height because of the high heel it must have becabse of 

c? c 1 

the high heel stvles of shoes. 


The Invention As Defined By Claim 3. 

Of the three claims in the patent, only claim 3 need 
be considered. It reads: 

i 

4 4 3. A rubber shoe having a flap at the hegl por¬ 
tion which is shiftable vertically from a position 
below the top edge of the heel portion to one above 
the same, the flap being of elastic material and its 



movement taking place about the top edge of the 
heel portion.” 


This claim is very broad. By its generality,—a 
44 rubber shoe,” it imposes no limitation of form or 
proportions, or sex or age of wearer. It, therefore, in¬ 
cludes all forms and varieties of that familiar article, 
those that reach above the ankle as well as those that 
reach below the ankle, and whether the leather shoe 
over which it is worn is a high shoe or an Oxford shoe; 
and whether, like the Oxford type, the 44 rubber shoe” 
is a low shoe, or, like the familiar Arctic, corresponds 
to a high shoe. (This broad terminology of claim 3 is 
emphasized by the limitation in each of claims 1 and 2 
that the article shall be of the Oxford type). To re¬ 
strict claim 3 to a rubber shoe 44 of the Oxford tvne”, 
that quoted phrase would have to appear in claim 3 
as it does in claims 1 and 2. 

And the specification beginning line 37, p. 1 explains 
that the 44 invention mav be embodied in various 
forms.” This is an express declaration which gives 
added force to the broad terms of claim 3 and emphasizes 
the wide inclusiveness of the general language used. And 
see plaintiff’s letter of June, 1914 to U. S. Rubber Co., 
T. R. 63. 


The foregoing statement in the patent thus expressly 
warns tlie public that design or form of rubber, or over¬ 
shoe, and form or shape of flap, may be something dif¬ 
ferent from what happens to be shown in the drawing of 
the patent as an illustration of simply one embodiment 
of the invention. This takes care of the situation that, 
if to meet the whims or fancies of the public, the cuff or 
flap should be given a different contour, as to its top and 
forward edge so as to form an acute angle triangle, at 
top and front edge, as in defendant’s Shuglov, instead 
of the hypotenuse of a triangle as illustrated in the draw¬ 
ing of the Moore patent, then that whim or fancy could 
be followed. And if the whim or fancy of the rubber¬ 
using public demanded a somewhat different design of 
main part of the rubber than the conventional and some- 


what severe form of the drawing- of the patent, as f(j>r ex¬ 
ample a design which would follow the practice, com¬ 
mon in rubbers and Arctics, of extending the instep por¬ 
tion higher, as is done in defendant’s Shuglov, thep that 
demand of the public could be met, but the article \i T ould 
still be an embodiment of plaintiff’s invention. i(See 
Frank v. Buckeye , 10 F. (2d) 257; C. C. A. 6). 

In the Continental Paper Bag Case 210 U. SJ (the 
patent before the Court being a “paper” pajtent) 
the Court at 419 said the patentee—“Liddell! was 
explicit in the declaration that there might be ^Iter¬ 
ation of the device described and illustrated bv 

i 

him”; and said a little further on—“Infringement 

is not averted merelv because the machine alleged 

to infringe may be differentiated from the patented 

machine even though the invention embodied ip the 

later be not primary” and that the “description 

does not necessarilv limit the claims.” 

* 


And claim 3 after the inclusive denomination, “a| rub¬ 
ber shoe” goes on to say that it is such a shoe “hiving 
a flap at the heel portion which is shiftable vertically 
from a position below the top edge of the heel portijon to 
one above the same” and requires that the flap fae of 
“elastic material.” It does not say that the flap j shall 
be integral with the rubber. It does not say that its for¬ 
ward edge shall be inclined, nor how much or litjtle it 
shall surround the leg. These are left to the dictates of 


fashion. 

. i 

.Thus the only essentials of the claim are that the arti¬ 
cle shall be a “rubber shoe” and that there shall be a 
“flap” at the heel portion, and of elastic materialj, and 
shiftable to a position to lie over that portion of the limb 
of the wearer over which the “rubber shoe” does not 
ordinarily extend, and from that position to one to lie 
over the rubber itself. 

Since flap or cuff when shifted upward is to lie over 
that portion of the leg not normally covered by a rubber 
shoe upper, or “quarter”, that is the leg part above the 
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roar, or “heel portion” of the shoe (in contradistinc¬ 
tion to the toe portion), claim 3 simply for clear descrip¬ 
tion, explains that the Hap is at the “heel portion” and 
that it is shiftable about the “top edge” of that “heel 
portion." The claim does not say that the Hap is at the 
“heel”, and that the movement is about the top edge of 
the “heel”. There is merelv a general reference to that 
part of the shoe. The expression is “heel portion.'’ 
It is based on the obvious fact that a shoe is composed 
of two main portions, one, the toe portion, or vamp and 
the other the heel portion or quarter. The invention 
concerns a device which has its ulilitv, not at the for- 
ward part of the shoe, but at the rear part and the apt 
language was that used in the claim, namely, “heel 
portion.” 

We stress this because the trial Court based the Had¬ 
ing of no infringement on what, we respectfully submit 
is a limitation which he placed upon claim 3 due to his 
plain misunderstanding of the term “heel portion”, and 
his restriction of the claim to something he said is not in 


“Shuglov". Thus, though he found that defendant's 
article of footwear is a “rubber shoe"; and that it has a 
heel portion as well as a toe portion, and that in its 
“cuff” it has a Hap of rubber in precisely the relation to 
foot and leg that the rubber shoe of the patent has, and 
for protecting the leg or stocking above the normal top 
of the “heel portion,” and that is turnable downward 
about the top edge of that heel portion to overlie the rub¬ 
ber, astonishingly enough, he found that defendant's 
rubber shoe, with these characteristics of structure and 
function, identical with the patent fails to come within 
the verbal requirements or scope of claim 3! 

The result reached bv the Court below is all the more 
surprising because the court refers to no statement in 
specification and to no prior art as a reason for his ex¬ 
ceedingly narrow construction of claim 3. He did not 
place that narrow construction upon the claim because 
of anything in the prior art which compelled it. Xor 
does he refer to anything in the Patent Office proceed¬ 
ings the File Wrapper to justify his narrow construe- 
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tion of claim 3. And there is nothing in such proceed¬ 
ings to require that. Thus the claim stood before him 
with no limitation he found it necessary to impose ]by 
the prior art, or Patent Office proceedings. It, there¬ 
fore, obviously was and is entitled to be given a mean¬ 
ing and scope equal to its broad terms. 

The needless limitation placed by the Court below 
on the claim makes infringement depend entirely upon 
such an immaterial thing as the length of the edge abqut 
which the cuff or Hap turns. The court apparently lijad 
the idea but with no fact basis, that in defendant’s rub¬ 
ber shoe that edge is somewhat longer than the edge| of 
the rubber shoe contemplated by the patent in suit, and! so 
held that because it and the *‘cuff” is somewhat longjer, 
Shuglov is a different thing from what the claim specifies, 
and cannot be an infringement. Yet nowhere in the pat¬ 
ent can anything be pointed to which fixes or requires 
any one length of the edge about which the cuff or flap 
must turn, and much less a length less than in the case of 
“Shuglov”. And such a thing being absent from llie 
patent, obviously no claim limitation could be baj^ed 
thereon,—no such limitation can be read into the cl<jum 
lawfully. ! 

The law in this regard is correctlv stated bv Mr. Jus- 
tice Groner then District Judge, in 1 slier wood v. New¬ 
port News , 289 F. 282, where, on curiously like facts] he 
said:— I 


“A careful consideration of the Isherwood patent 
leaves no doubt that there is not contained in it anv 
definite commitment that the spacings between 
transverse frames, or the frames and the bulk¬ 
head, must be of equal length. To hold that it i$ so 
restricted would he to read into the patent condi¬ 
tions which are not to he found in its claims , and this 
no court may properly do.” (Italics ours) 


I 


i 

i 
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Inf ringement Demonstrable From The Trial Court 
Findings. 

In Finding of Fact 5, it is said of Shuglov, designating 
the “flap" 7 thereof as a “cuff"— 

“This was not confined to the heel portion of the 
shoe but was coextensive with the entire upper por¬ 
tion of the shoe/’ 


And in the “Conclusions of Law" it was said— 


“The third claim is limited to a flap at the heel 
portion. The cuff on the Shuglov is attached to and 
is coextensive with the entire upper portion of the 
shoe.” 


When the Court said the Hap or “cuff” was “not con¬ 
fined” to the “heel portion” of the shoe, the Court 
points out that necessarily a portion of the flap or cuff is 
at the “heel portion of the shoe. 7 ' This is significant 
for two reasons. First, the Court agrees that as far as 
the term “heel portion” of Shuglov is concerned, it is 
that part of Shuglov which correctly answers to the des¬ 
ignation of claim 3—“heel portion”. The Court thus 
agrees that that portion of Shuglov to which the “cuff” 
or flap is attached is what is described in claim 3 as the 
“heel portion”. Second, the Court found that in Shu¬ 
glov the cuff ot Hap in part at least is, as claim 3 re¬ 
quires, “at the heel portion” and is shiftable vertically 
“from a position below the top edge of the heel portion 
to one above.” 


But the Court says, in effect, while all this is true the 
cuff or flap is not confined to the heel portion but ex¬ 
tends beyond what the Court considered was the for¬ 
ward limit of the “heel portion”. Thus the finding of 
no infringement was based entirely on the finding that, 
though the cuff or flap of Shuglov is in fact at the “heel 
portion” of the shoe, and its folding movement takes 
place “about the top edge of the heel portion, neverthe- 


I 


less the making of the culf or dap with a forward 'exten¬ 
sion beyond what the Court considered as the “he<jd por¬ 
tion of the shoe” avoided infringement. 

In effect, the Court said—“Yes, Shuglov as claim 3 
specifies does have a “cuff” at the heel portion of the 
shoe, and ‘This cuff was intended to be turned upiin in¬ 
clement weather and turned down at other times’ and 
‘when turned up serves to protect that portion <j)f the 
stocking which is above the shoe’. (T. R. 17) Bqt de¬ 
fendant is not to be held an infringer because he has add¬ 
ed to this “cuff” a portion that reaches somewhat fur¬ 
ther forward than what may be regarded as the hiathe- 
matical or exact forward limit of the ‘heel portion’ of 
the shoe.” 

According to this reasoning, all a defendant ne^d do 
to escape accountability for infringement is to make the 
infringing article with some part or member in addition 
to those parts thereof that constitute the infringement. 

If claim 3 in addition to the phrase “having a flap at 
the heel portion” followed with the statement “and only 
at the heel portion,” and by some term or expression 
strictly defined the forward limit of the heel portion, 
then it could be reasoned that an article having a fikp or 
cuff at the heel portion with an extension beyondj that 
forward limit could not be an infringement. But 'plaim 
3 has no such limitation nor restriction and contains no 
expression which excludes Shuglov “cuff” which the 
Lower Court says “was coextensive with the entirp up¬ 
per portion of the shoe.” Of course, by the “entirje up¬ 
per portion of the shoe”, the Court means not the upper 
surface of the shoe from heel to toe but simply tliatj part 
of the quarter or upper at or near the ankle level and 
which encircles the leg at that level. 

The fact is the specification beginning line 56 (;T. R. 
61) explains that it is preferred that the flap shall ex¬ 
tend “well around on each side of the rubber forward” 
and in the line beginning 63 says the line of turning of 
the flap is one that “corresponds with the upper edge of 
the ordinary rubber.” That “upper edge of the ordi- 


I 


i 

I 


i 


narv rubber’’ is \vliat it is understood the Court below 
means when it says in pointing; to a supposed difference 
in Shuglov that the ‘‘cuff" was “coextensive with the 
entire upper portion of the shoe." 


Non-Use Even if the Case of Some Functions of Flap 
Does Not Avoid Infringement. 


Even if the lower Court should be correct in finding as 
a fact that the “cuff” has “no function as a shoe-horn" 
and that when turned down it “does not strengthen the 
heel portion of the shoe” (T. K. 17) that would not save 
defendant from the charge of infringement, because, 
first, claim 3 says nothing to limit to the shoe-horn use 
of the cuff or flap, nor to strengthening the heel portion 
of the shoe; and, second, the familiar and well estab¬ 
lished principle of patent law applies that infringement 
is not avoided by not utilizing all of the advantages set 
out in the specification of the patent. 

The late Chief Justice Taft, when a Circuit Judge con¬ 
sidered such a case, as will be seen from the following 
quotation from Dowaqiac Mfg. r. Brennan, 127 F. at 151 
(C. C. A. 6):— 


“It seems a proper case to which might be applied 
the observation of Judge ,Taft in King Aze Co. v. 
Hubbard, 97 Fed. 795, 803, 38 C. C. A. 423, where in 
similar circumstances he said: 


‘This is an instance, not infrequent in patent 
litigation where the infringer has sought to evade 
the claims of a patent, the substance of which he 
is appropriating, by deliberately impairing the 
function of one element, without destroying the 
substantial identity of structure, operation, and 
result.’ ” 

It is enough to establish infringement, when as the 
Court found, the “cuff” of Shuglov is situated at the 
“heel portion of the shoe” and is “intended to be turned 
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up in inclement weather and turned down at other 
times” and “serves to protect that portion of thejstock¬ 
ing which is above the shoe”, and “when turned down it 
serves only as an ornament” for in all these structural 
characteristics, it falls within the verv terms of claim 3. 
In these useful or functional respects, it serves purposes 
either expressly pointed out in the specification jof the 
patent or necessarily inherent in the structure literally 
described in claim 3. 


The last paragraph of “Conclusions of Law” (T. R. 
318) shows confusion in the mind of the Court of the 
question of infringement and that of patentable njovelty 
in defendant’s particular construction. 

Premising that plaintiff’s brief contained an “inter¬ 
esting and ingenious effort” to establish identity of 
Shuglov and the invention of the patent in suit, but not 
the “evolution” of Shuglov from the drawing of plain¬ 
tiff’s rubber contained in his patent, we remark tljat the 
Court said— 


“The two articles are entirely distinct and t^ie one 
did not anticipate the other.” 


! Of course, plaintiff’s article did “anticipate” Shuglov 

because plaintiff's patent long antedated the appearance 
of Shuglov. Whether or not plaintiff’s rubber njiay be 
said to “anticipate” Shuglov in the sense that it would 
prevent a patent being obtained for any supposed jdiffer- 
ences in Shuglov, does not enter into the question! of in¬ 
fringement of plaintiff’s patent by Shuglov. It !is ele¬ 
mentary patent law that an infringer may have a patent 
for his infringing article, but that does not sa\|e him 
from liability for infringement. The fact is, hojwever, 
that Miller Rubber Co. has obtained no patent on Shu¬ 
glov, for the Riley patent mentioned in Finding of Fact 
5 (T. R. 17) is not for the article but for the method of 
making it. Even in the method described in the Riley 
patent in that the flap or cuff is initially in the form of a 
separate piece, Miller Rubber Co. was but following the 

; i 
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explicit instructions of the specification of Plaintiff’s 
patent. See T. R. 361 at line 107, which reads: 

4 4 The flap can be cut out as a part or integral with 
the stock forming the rubber upper or it can be at¬ 
tached as a separate piece and afterward attached to 
the rubber/’ 


In the foregoing, it is to be noted that the specification 
uses the very term 44 upper” used by the Lower Court in 
Finding of Fact 5 when a distinction is sought to be made 
between the 44 cuff” of Shuglov and the “flap” of the 
patent in suit by reference to the extent of the 44 cuff." 


Miller Rubber Co. Admissions Show Infringement. 


The Miller Rubber Company’s patent Xo. 1,739,612, 
T. R. 53, gratifvinglv and truthfullv shows that the in- 
fringing Shuglov (called an “overshoe” in that patent) 
has all the structural characteristics and advantages of 
the rubber overshoe of plaintiff’s patent. Thus, the 
specification, page 1, lines 1 to 12 says: 


“This invention relates to vulcanized rubber over¬ 
shoes and to the method of manufacturing the same. 

One object of the invention is to provide a light, 
attractive fabric lined, snugly fitting, rubber over¬ 
shoe particularly adapted for wear by women over 
the ordinary high heel low shoe, and so constructed 

that it will accommodate itself to a varietv of shoes 

* 

and will extend thereabove and snugly fit about the 
instep and ankle.” 

Page 3 beginning line 111 describing the flap 39 which 
it terms a 4 4 cuff” savs:— 

m/ 

44 A wide cuff 39 is preferably associated with the 
top edge of the upper, being designed to serve as an 
upward extension thereof and protection for the 
stocking, when such protection is necessary, and to 
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be turned down at other times. This cuff is mhde of 

is 

Thus, Miller Rubber Company by its patent explains 
that the infringing article is— 

(a) “a rubber overshoe’’; 

(b) it is ‘‘particularly adapted to wear by woijaen”; 

(c) “snugly fits about the instep and ankle”; 

(d) is “associated with the top edge of the upper"; 

(e) serves as an “upward extension” from the top 
edge of the upper to “serve as a protection for the 
stocking”; 

(f) is “turned down at other times”; 

(g) the flap or cuff is “made of rubber.” 

(h) And in saying the “cuff” is “associated with the 
top edge of the rubber,” it duplicates the specification of 
the patent in suit before quoted, which says, line q3, the 
line of turning of the flap “corresponds with the kipper 
edge of the ordinarv rubber.” 

I 

i 

Of course, the fact that patent No. 1,739,612 issued to 
Miller Rubber Company does not, under the settled law, 
operate in defendant’s favor on the question of infringe¬ 
ment. E-ven though the patent were for the rubber over¬ 
shoe itself that would be the law. However, the patent 
as required by its claims, is not for the article itself, but 
for a particular method of making it. A patent |for a 
method is a wholly different thing than a patent for an 
article. One man may invent an article, as did the pat¬ 
entee in this case, and later another may invent a partic¬ 
ular method of making that article and get a pat eh t for 
that method. But his patent for the method only | gives 
him the right to monopolize that particular way to i make 
the article. It gives him no right whatever to mal^e the 
article previously invented and patented by another 
( Frank v. Buckeye, 10 F. (2d) 22 257, C. C. A. 6). j 

But says defendant the Shuglov flap or cuff is a j sepa¬ 
rate piece from the rubber body in the sense that it-is 

i 

i 

i 


rubber sheeting corresponding to the sheet 2, pud 
unlined, so that both sides thereof may be washed. 
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separately made though afterwards attached. And 
through defendant’s witness Griffith, the Miller Rubber 
Co. man, it was sought to create the impression that 
there was a new idea of the Miller Rubber Co. in mak¬ 
ing the two parts (rubber body and flap or cuff) first 
separate and then joining them, and that there was some 
problem to be solved. But here again the patent in suit 
meets the situation and shows that plaintiff thought of 
that identical thing. He explained in his patent that the 
cuff or flap might be made separately and then joined to 
the foot or body part of the rubber. Thus the specilica- 
tion; page 1. lines 107-110 says— 


‘‘The flap can be cut out as a part or integral with 
the rubber forming the rubber upper or it can be 
made as a separate piece and afterward attached to 
the robber.” 


Here again we find Miller Rubber Co. instructed bv the 
specification of the patent in suit, painstakingly follow¬ 
ing its instructions. 

Miller Rubber Co. first put out a Shuglov with no flap, 
and there was no demand or sale for it. (See Finding of 
Fact 5, T. R. 17). It was when plaintiff’s flap was added 
that it became the unique and amazingly successful over¬ 
shoe testified t6 bv defendant’s witnesses and found bv 
the Court below. 

The fact that Shuglov when first put on the market 
had no cuff or flap indicates that Miller Rubber Co., 
knew of plaintiff's patent and dared not use the ‘ 4 cuff”. 
But under pressure from the public rejection of the cuff¬ 
less “galosh” Miller Rubber Company then took plain¬ 
tiff’s flap, hoping doubtless that if called to account, it 
might by one device or another escape the consequences 
of its infringement. Plaintiff, they knew, of course, was 
not a rubber manufacturer and he might never learn of 
the infringement, and so they might “get away with it.” 

Much is made in pictures and description of Miller 
Rubber Co. of the ornamental and otherwise attractive 
appearance due to the flap or cuff. This teas no original 
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idea with Miller Rubber Co. Plaintiff in his letters of 
June 19,1914 and July 10, 1914 to the United States Rub¬ 
ber Co. in his unsuccessful effort to interest that Com¬ 
pany makes that very point. Said he in those letters: 

“The flap, can, of course, be made plain or|fancy 
and should fit snuglv. 

The feature of application to boys’ and girls’ rub¬ 
bers (with plain or particularly fancy flaps) evident¬ 
ly strikes the trade with special force.” 

I 

And those letters are of further interest for several 

I 

reasons because of some absurd defense points that have 
been made. 

One is that plaintiff stressed the value of his invention 
in the case of “boys” and “girls” rubbers. This $hows, 
first, that he never dreamed of limiting the use of his in¬ 
vention by women with long skirts. Boys and girls had 
no long skirts. They did have, and do have, stockings 
that are exposed to the elements. It also shows that he 
was quite impartial as to the sex of his rubbers anil that 
there can be nothing whatever in the absurdly bajseless 
contention of defendant that all he was concerneq with 
was male rubbers, that he had any idea whatever sense¬ 
lessly of limiting his patent protection to any particular 
sex of rubber shoe. 

Again his letter of June 19, 1914 points out tliht his 
patent drawing does not satisfactorily illustrate ljis in¬ 
vention. It also says he was not concerned with th£ par¬ 
ticular contour or shape of the flap. He says the patent 
drawing might have shown the flap with a “curved; ’ and 
“more artistic edge.” (Says that letter— 

“The Draftsman might have made the drawings 
somewhat clearer and shown the flap with a cprved 
and more artistic edge. However, I think that| from 
the specification you will readily understand the in¬ 
vention. ’ ’ 
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The statements in those 1914 letters are the contem¬ 
poraneous expressions of plaintiff, at the time of issue 
of his patent. They are not afterthoughts made to meet 
the exigency of infringement litigation. They constitute 
res gestae, so to speak. 

The inadequacy of a line drawing, such as must be 
used in a patent drawing to portray a rubber shoe, is well 
shown by the cuts or pictures constituting plaintiff’s Ex¬ 
hibit 1 found between T. R. 46 and 47. If Shuglov shown 
in those two pictures has an artistic or ornamental ap¬ 
pearance, it would never be discovered from those pic¬ 
tures. These pictures show how just was appellant’s 
criticism of the drawing of his patent. 

Some of the Cases on Infringement. 

Reference to a few of the Court cases on infringement 
may be useful before we make the comparison of the 
claims with defendant’s Shuglov. This Court of Appeals 
in Finch v. Stelos, 60 App. D. C. 25, quoting the Supreme 
Court in Union Bag v. Murphy , 97 U. S. 120 said: 

“In determining the question of infringement, the 

Court should find one thing is substantially the same 

as another if it performs substantially the same 

function in substantiallv the same wav to obtain the 

+ * 

same result.” 

And again citing Sanitary Refrigerator Co. v. Win¬ 
ters , 280 U. S. 30, this Court of Appeals said: 

“In the sense of the patent law, the substantial 
equivalent of a thing is the same as the thing itself. 
If two devices do the same work in substantiallv the 
same way and accomplish substantially the same re¬ 
sult, they are the same, even though they differ in 
name, form, or shape.” 

Thus, as this Court points out, neither the name by 
which for convenience a thing is called, nor the form or 
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shape is material. And the Supreme Court has repeat¬ 
edly said, on infringement, similarities and differences 
are not to be determined by the names of things biit by 
the office or functions which they perform. ( Cantrell v. 
Wallick, 117 U. S. at 695; Machine Co. v. Murphy, 97 
U. S. at 125.) ; 

Supreme Court Says Patents Must Be Construed 
Liberally. 

i 

In Winans v. Denmead, 56 U. S., 330 the Supreme 
Court gives reasons for the rule of construction of pat¬ 
ents on the question of infringement which are: 


“1. Because the reasonable presumption is, jtliat, 
having a just right to cover and protect his whole in¬ 
vention, he intended to do so. Haworth v. Hard- 
castle, Web. P. C. 484. j 

“2. Because specifications are to be construed 
liberally, in accordance with the design of the j Con¬ 
stitution and the patent laws of the United Stjates, 
to promote the progress of the useful arts, afid al¬ 
low inventors to retain to their own use, not any 
thing which is matter of common right, but [what 

thev themselves have created.’’ 

* 

l 

It is well to remember that liberality—not narrowness 
in dealing with patents, both when it comes to the ques¬ 
tion of their validity and their infringement, is “ih ac¬ 
cordance with the design of the Constitution and the! pat¬ 
ent laws of the United States.” The Constitution is the 
basis of it. 

Under what the Supreme Court and this Court of Ap¬ 
peals have declared to be the law, though defendant may 
call its rubber a “galosh”, and say the form or shape of 
its flap, in part, at least (and form does not enter!into 
the claims Winans v. Denmead) is not identical witlji the 
form or shape of the flap pictured in plaintiff’s patent 
drawing, or that the distance from sole to flap edge 


i 
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where it joins the upper edge of the rubber is an inch or 
so higher than the corresponding dimension in the rub¬ 
ber shown in plaintiff's patent, defendant thereby can¬ 
not escape the charge of infringement (Eibel Process 
Case, 261 U. S. 45.) That is so because, like the shoe of 
the patent in suit, defendant’s overshoe is worn over the 
ordinary shoe for protection in wet or snowy weather. 
It has a flap which has an edge connection with the back 
and sides of the 'heel portion of the overshoe upon which 
the flap may be turned down to lie against the back and 
sides of the heel portion and which may be turned up. 
And the flap or “cuff ’ 7 which is of rubber and, therefore, 
is both water-proof and elastic so that it will snugly, and 
bv reason of its inherent stiffness notwithstanding its 
flexibility, lie against and protect the stocking and leg of 
the wearer above the normal top edge of the overshoe at 
the rear. Thus the “two devices”, both of the patent 
and defendant’s article, in their entirety and in the flap 

“do the same work in substantiallv the same wav and ae- 

• * 

complisli substantially the same result”; indeed, they do 

identicallv the same work and thev do it identicallv in 
» * » 

the same wav. 

*> 

No Difference Between Member Called “Flap” and 
Called “Cuff”. 


Everybody knows what a flap is, but the dictionary 
definition may be useful. Thus in Webster’s a “flap” is 
defined as— 

“anything broad and limber that hangs loose, or 

that is attached bv one side or end and is easilv 

* » 

moved, as, the flap of a garment.” 

And “limber” is defined as— 

“easily bent.; flexible; pliant; yielding”. 

A “flap” is thus a broad member that is an appendage 
or supplement to a thing or article; and that is precisely 
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what the “flap” of plaintiff's patent is; and that is : pre¬ 
cisely what defendant’s “cuff” is. 

w | 

Defendant calls the Shuglov flap a “cuff”, and appel¬ 
lant calls his similar member a “flap”, obviously afl apt 
term in both cases, for it is a broad member of the rub¬ 
ber shoe that is moved about the upper edge of the jslioe 
by a flapping or back and forth motion. 

Of course, the “flap” of defendant’s overshoe in all 
structural and other physical characteristics and in its 
functions responds to the dictionary definition of “flap”. 
But more important than that, it is precisely the “flap” 
referred to and an essential part of each of the tjliree 
claims in suit. 

And this feature of the flap as an appendage or some¬ 
thing supplemental to the ordinary rubber or overshoe is 
that contribution of plaintiff’s patent to the rubber or 
overshoe art which has no counterpart in the hetero¬ 
geneous collection which the industry of defendant’s 
counsel has gathered from the ages and offered unsuc¬ 
cessfully to the lower Court as a reason why defendant 
should be permitted to use without payment, that modern 
contribution of plaintiff’s patent to the ancient art of 

footwear. ! 

i 

Defendant’s “Shuglov” and Claims of Patent. 

Infringement is charged of each of the three cldims. 
However, it is enough if any one claim of the three is in¬ 
fringed. 

As a matter of convenience, we start the comparison 
with claim 3 and defendant’s Shuglov. Claim 3 reads: 

i 

“3. A rubber shoe having a flap at the heel por¬ 
tion which is shiftable vertically from a position be¬ 
low the top edge of the heel portion to one above the 
same, the flap being of elastic material and its mjove- 
ment taking place about the top edge of the heel por¬ 
tion.” 
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To identify the subject-matter of the invention, the 
claim starts off by saying it is a rubber shoe. 

Of course, defendant’s Shuglov is a 4 ‘rubber shoe,” 
both literally and in function and use and is, therefore, 
what claim 3 requires, as to that item. 

Claim 3 adds to the description, or definition, a feature 
the ordinary or conventional rubber shoe does not 
have. This is a “flap at the heel portion”; and that flap 
is qualified by the description that it is “shiftable verti¬ 
cally from a position below the top edge of the heel por¬ 
tion to one above the same” and the flap is further quali¬ 
fied as being of “elastic material” and with the require¬ 
ment that-its vertical movement shall take place “about 
the top edge of the heel portion.” 

Defendant’s rubber shoe, of course, has precisely such 
a “flap” as is required by the recitals of claim 3 just 
quoted; that is to say it is a flap; calling it a “cuff” does 
not make it any less a “flap”, any more than calling a 
girl a “flapper” makes her other than a girl. It is 
“shiftable vertically from a position below the top edge 
of the heel portion to one above the same”, and it is of 
“elastic material,” and its movement takes place” about 
the top edge of the heel portion”. Of course, as we have 
shown the heel portion is that part of the overshoe or 
rubber shoe which is at the back and which at back and 
sides extends around the heel of the wearer and the corre¬ 


sponding portion of the shoe on the foot of that wearer. 

Each of claims 1 and 2 of the patent is narrower. Each 
mentions an article of footwear of the “Oxford type” 
whereas no such term appears in claim 3. Each of 
claims 1 and 2 in other respects is, however, broader in 
its terminology than claim 3 because neither specifically 
mentions a “rubber” shoe. Claim 2, however, while not 
saying the article is of rubber, does say that the “flap is 
of elastic material.” Claim 1 does not sav whether 
the flap is of rubber or elastic material, but it requires a 
flap that is “flexibly” connected with the top edge of the 
heel portion. In all other respects except those noted, 
claims 1 and 2 are in the terms of claim 3. 


It accordingly follows that since defendant’s overshoe 
comes within the requirements of terminology and ;sub- 
stance of claim 3, it must also come within the require¬ 
ments of each of claims 1 and 2. That is so notwithstand¬ 
ing the identification in claims 1 and 2 of the subject as 
an article of footwear of the “Oxford type”. An|Ox¬ 
ford shoe is a so-called low shoe. Its front, sides and top 
do not extend as high over the instep, sides and heel por¬ 
tion of the foot as the so-called high shoe. The distinc¬ 
tion thus is wholly one of height of top edge of shoe firom 
sole. Whether that distance is greater or less obviously 
can have no substantial effect in the use of the article. 
It is significant that the expression used in each of 
claims 1 and 2 is Oxford “type”. This is more inclusive 
than “Oxford” alone. The point of the limitation isjone 
that emphasizes the fact that the “article of footwear” 
is a shoe with no leg and not a boot which has a leg. It 
is onlv in the true shoe whether it has what is narrowlv 

•/ I * 

meant by the term “Oxford’ 7 or a shoe of the Oxford 
type that the invertible, position interchanging flap is 
practical. This is so because the “top edge of the heel 
portion” about which the movement of the flap thkes 
place, must have such relation to the vertical extent of 
the fiap that when the flap is turned down, its then low¬ 
ered edge will be wholly out of contact with the ground 
and not trail or drag along the ground as would be the 
case for example with the boot-leg type or form of mud- 
shield installed by Olmstead (T. R. 84) on top of liis 
rubber overshoe. But it is immaterial as far as plain¬ 
tiff’s right to recovery is concerned whether a restricted 
meaning is placed by the Court upon the term “Oxford 
type” as used alone in claims 1 and 2, because there is 
nothing whatever in claim 3 which imposes or justifies 
any restriction or limitation beyond the requirement that 
the article shall be a “rubber shoe” or “overshoe”, £nd 
infringement of claim 3 entitles appellant to a decree] 
Even if the Court, for any reason should feel (ion- 
strained to limit claims 1 and 2, because they use jthe 
phrase “Oxford type” to a form of rubber or overshoe 


—26— 


which corresponds to what everybody knows is a low 
shoe, that is to say, a shoe not so high up the leg as the 
high shoe, such a construction of claims 1 and 2 amounts 
to demonstration that claim 3 is not to be so restricted. 
It is elementary law that if one claim contains limiting 
expressions which are not in another, then, the claims 
n< i having those limiting expressions must not be re¬ 
stricted in the same way. Walker on Patents, Sec. 177; 
Frank v. Buckeye, 10 F. (2) at 262 (C. C. A. 6). 

Miller Rubber Co. Attempt by Griffith to Show Shuglov 
Does Not Use All Advantages of Invention, and Its 
Funny Effort to Hide Behind Short Skirts. 


There are two answers to the testimony of defendant’s 
very greatly interested witness Miller Rubber Company 
Stock-Owner and General Manager Griffith that the Shu¬ 
glov flap does not add strength and it is not useful as a 

shoe-horn. One of these answers is that what he savs is 

* 

not true. The other is that it is the settled law that an 


infringer cannot escape charge of infringement by im¬ 
pairing the function of the patented device as it appears 
in his infringement. (King Axe v. Hubbard, supra.) 

When defendant’s flap is turned down over the heel 
portion of the overshoe, it adds another layer or thick¬ 
ness of material at that part of the shoe, the two layers 
being connected at the top by a rounded edge. It re¬ 
quires no special mechanical knowledge to see that two 
layers of sheet material superimposed one on the other, 
possess greater strength than one. It is the old story of 
the bundle of sticks. Each separately can be broken 
easily. Even two layers of thin paper are stronger than 
one. If in wrapping a package a single thickness of pa¬ 
per is not strong enough, one doubles the paper. It is, 
therefore, nonsense for defendant’s witnesses to attempt 
to deny the obvious fact that the flap, adding another 
layer, and presenting a rounded double edge in place of 
a single thin edge adds strength to the overshoe and en¬ 
ables it to resist tearing a single thin edge would suffer. 
The term “brace” used in the specification means, of 




course, merely to strengthen (which is one of thje dic¬ 
tionary definitions of “brace”). 

Defendant’s fiap when opened out or upturned, of 
course, can be used as a shoe-horn. It forms an extend¬ 
ed inclined funnel shape surface that obviously facili- 
tates movement of the foot of the wearer into the rubber 
shoe precisely after the fashion of the shoe-horn, j 

Moreover, the seller (Lansburgh) and the fnaker 
(Miller Rubber Co.) are liable for infringement in the 
one case because they sell the article and in the other 
case because thev make the article. Neither is a useir and 
neither sells with a warning that it must onlv be!worn 
with short skirts, nor explains to its customers whether 
it shall be worn with long skirts or short skirts and 
neither imposes it as a condition of sale that the flkp or 
cuff must not be used as a shoe-horn or as an aid to put¬ 
ting the article on the foot. 

And would not girls at the date of the Moore patent 

who wore short dresses and bovs who wore no dresses at 

► 

all, utilize the stocking protecting function of plaii)tiff’s 
flap? And if skirt length counts, how about in tluj case 
of a girl who, say at twelve years of age, wore jshort 
dresses and had a pair of Miller Shuglovs or the identical 
article shown in the drawings of plaintiff’s patent!? If 
not an infringer then because she wore short skirts she 
would become an infringer several years later if she 
wore long skirts with the identical rubber! “Caii you 
beat it?” 

Even if at the time of plaintiff’s patent there ijnight 
have been no such need of protection of hosiery from the 
elements as exists with short skirts, the protective func¬ 
tion by plaintiff’s flap necessarily inhered in the con¬ 
struction and defendant using plaintiff’s flap cannot say 
he escapes infringement because with the short ! skirt 
condition, defendant gets a more advantageous! use 
thereof. (Davis-Boiirnonville v. Alexander-Milpurn, 

1 F. (2) 327.) | 

It is elementary patent law that a patentee is entitled 
to all of the advantages and uses of his invention whether 
aware of them or not at the time of obtaining his patent. 
(Lyon v. Boh , 10 F. (2d) 30 (C. C. A. 2.) 
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Assignments of Error 3 to 6. 

The lower Court in its “Conclusions of Law” makes 
no reference to what it found when in Finding of Fact 
4, it said the General Manager of the United States Rub¬ 
ber Co. said they did not think the “idea was a practi¬ 
cable one for them to adopt” beyond the statement go¬ 
ing bevond that Finding of Fact that “no manufacturer 
could not be found who considered it sufficiently practi¬ 
cable to attempt to introduce it into use.” First, we sug¬ 
gest that the statement of that Rubber Company’s Mana¬ 
ger (T. R. 63) that we do not think “the idea is a prac¬ 
ticable one for us to adopt” hardly justifies the conclu¬ 
sion that the “invention” was not considered “sufficient¬ 
ly practicable” to justify attempting to introduce it into 
use; and, second, that one manufacturer speaking thus 
equivocally or ambiguously hardly justifies the Court’s 
assertion that “no manufacturer could be found who 
considered it sufficiently practicable to attempt to intro¬ 
duce it into use." And this conclusion is negatived by the 
fact that Miller Rubber Co. not only “considered it suf- 
ficiently practicable to attempt to introduce it into use”, 
but with other rubber companies has found it the huge 
success so that as the trial court said “it has become a 
standard article of women’s wear.” 

After the copy for this brief had been furnished the 
printer, an advertisement of U. S. Rubber Co. appeared 
in “Hearst’s International-Cosmopolitan” for October 
1932 which is so at variance with the June 1914 letter of 
U. S. Rubber Co. and so shows the hollowness of the pre¬ 
tense that plaintiff’s invention was not “sufficiently 
practicable to attempt to introduce it into use,” that in 
the interest of justice, we beg this Court to consider that 
advertisement, a copy of which will be handed the Court 
at the oral argument. 

In that advertisement there are pictures of ' rubbers r 
overshoes offered to the public under the name “Gav- 
tees”, which have an ankle encircling “cuff” or “flap” 
whose contour is a substantial duplicate of the “flap” 
shown in the very Patent Office drawing of the patent in 
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suit. And the rubber body, except for the high heel, is a 
virtual duplicate of the rubber body of plaintiff’s patent. 

And this article of footwear of U. S. Rubber Col that 
so closelv imitates the “Uglv Duckling” in the very con- 
formation of the rubber shoe crudely shown in the draw¬ 
ings of plaintiff’s patent, is given the highest praise 
which an American manufacturer and dealer can g}ve to 
his product by saying that— 

i 

4 ‘Paris has given Gaytees its unqualified endorse¬ 
ment ! Ducerf-Scavini, outstanding designed of 
women’s shoes; Mine. LeMonnier, famous creatpr of 
millmerv; Jennv and Marv Nowitskv, eminent Istvle 
authorities—all agree that at last there is a truly 
chic outershoe that becomes a smart part of anv en¬ 
semble for street or sports. ” 

After all, the “Ugly Duckling” is shown to be a swan! 

And why does U. S. Rubber Co. now so boldly cop^ the 
very design of plaintiff’s patent? It is because plain¬ 
tiff’s patent has now expired and no infringement! suit 
against U. S. Rubber Co. can be used to secure redress 
for this deliberate piracy. 

(It is proper to state that plaintiff before the expira¬ 
tion of his patent brought suits in New York against 
U. S. Rubber Co. and Miller Rubber Co., which suits are 
awaiting trial). j 

As a part of our argument, we offer these lovely! pic¬ 
tures of plaintiff’s rubber shoe to show that when prop¬ 
erly illustrated and in colors, plaintiff’s invention isj not 
a “clumsy and unattractive thing” as the trial C<Durt 
was unfortunately led to say, and it is “both useful,and 
ornamental” to use the language the trial Court applied 
to the Shuglov embodiment of plaintiff’s invention.! 

What more could plaintiff do to place his inven¬ 
tion on the market than he did do immediately following 
the issue of his patent ? Plaintiff being a lawyer and not 
a manufacturer of rubber articles could not put his pat¬ 
ented article on the market himself. All he could do jwas 
what he did, namely, to lay his patent promptly aftet its 
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issue before the Rubber Companies. And upon the ad¬ 
vice of a nationally known Xew York shoe dealer, he took 
the matter up with the U. S. Rubber Co. in the letter 
T. R. 63, with its follow-up letter T. R. 64. See T. R. 27. 

“I went up to Mr. Coward—son of the founder— 
and asked him the names of responsible manufac¬ 
turers that I could go to. I explained the patent to 
him. He told me that what he called the rubber 
trust, the United States Rubber Company, was the 
one to go to, that their opinion would be taken as 
practically final; that they were the largest manu¬ 
facturers of rubber shoes in the United States, if 
not in the world. 

#**#*#* 

“I did not follow up my efforts to have my rub¬ 
ber shoe, under my patent, placed on the market, 
with other concerns, after this correspondence with 
the United States Rubber Company because I had 
faith in Mr. Coward’s judgment in the matter; and 
the World War came on and I was verv active in 
the practice of the law then and, as every lawyer 
knows, the law is a very jealous mistress. 

‘ 4 This relative of mine took a copy of the specifica¬ 
tion to Germany with him, in July of 1914, but the 
World War came on early in August and that up¬ 
set all calculations for new ventures in Germanv.” 

Plaintiff’s onlv wav of making anv money out of his 
invention and patent was by putting his invention on the 
market in the largest possible way. Not being a manu¬ 
facturer of rubbers, he could derive no profit from the 
manufacture and sale of his invention. He had no rea¬ 
son to prevent rubber shoe manufacturers from making 
and selling his patented overshoe. He had every reason 
to promote the sale of them by manufacturers. Plain¬ 
tiff has not been a “dog in the manger” and it would 
have been sillv for him to “suppress his own.” 


Plaintiff for want of facilities to market his invention 
could not as did Miller Rubber Co. with its facilities 
prove the wonderful, commercial merits of plaintiff’q in¬ 
vention. The question is not the business skill and Acu¬ 
men of the inventor but the merits of the invention. T]hat 


demonstration by the Miller Rubber Co. of the merit^ of 
plaintiff’s invention counts in plaintiff’s favor a^ if 
plaintiff had done the same thing. See Supreme Cdurt 
in Cochrane v. Deener, 94 U. S. 780. In that case] as 
here, the defendant made the claim that it was defen¬ 


dant’s improvements that created the market for 


the 


article. Said the Supreme Court:— 


“The defendants admit that the process produced 
a revolution in the manufacture of flour, but they 
attribute that revolution to their improvements.! It 
may be as they say, that it is greatly due to tlibse. 
But it cannot be seriouslv denied that Coclirahe’s 
invention lies at the bottom of these improvements, 
is involved in them, and was itself capable of bene¬ 
ficial use, and was put to such use. It had all the ble- 
ments and circumstances necessary for sustaining 
the patent, and cannot be appropriated by the defen¬ 
dants, even though supplemented by and enveloped 
in very important and material improvements! of 
their own.” 


And Reed v. Hughes, 261 F. 192, cited with approval 
by the Supreme Court, 275 U. S. at 328 rules in plain¬ 
tiff’s favor on the points of want of commercial use by 
plaintiff and claim of non-infringement when the defen¬ 
dant has something better:— 

“There is evidence that they (the devices of the 
patents in suit) had not been commercially devel¬ 
oped, possibly because of their comparatively h[igh 
cost, and the conservatism of well drillers. The Val¬ 
idity of the patent is not affected by non-user of! the 
patented devices, if they have utility in the sens£ of 
being capable of successful mechanical operation. 




Continental Paper Bag Co. v. Eastern Paper Bag 
Co., 210 U. S. 405.” etc. 

“The law is settled that an improver cannot ap¬ 
propriate the invention of his predecessor, who has 
obtained a patent, as a base for his improvement, 
without the consent of the patentee, and without in¬ 
fringement, 1 even though the improvement has be¬ 
come the subject matter of a patent.” 


And suppose that in the opinion of the lower Court as 
stated in his Conclusions of Law, plaintiff’s invention 
was “clumsy and unattractive”, as exhibited in the poor, 
inartistic Patent Office drawing of his patent f What this 
Court of Appeals said in Gallagher v. Men, 25 App. D. C. 
77 disposes of that criticism. 


“Xor do we think that mechanical perfection, or 
that, as has been well stated, there are ‘possibilities 
of greater i excellence in shape, location, arrange¬ 
ment, material, or adjustment,’ essential for a re¬ 
duction to practice. .Tested by any such require¬ 
ments nearly every pioneer invention, as put upon 
the market, would have failed to support the patent 
granted for it.” 


This utterance of this Court of Appeals but para¬ 
phrases what Mr. Justice Daniel in his dissenting opin¬ 
ion in McCormick v. Talcott, 61 U. S. at p. 412, said. 
Said he: 


“The onlv differences between this fixture and the 
* 

adjustable bar of McCormick (and they are merely 
pretended and deceptive) are these: that the form¬ 
er, instead of being of iron, is made of wood; that it 
is broader on its lateral surface than is that of the 
iron portion of McCormick’s divider, and on that 
lateral surface is somewhat curved. But these dif¬ 
ferences correctly apprehended, are mere disguises, 
and were indispensable to shelter the possession of 
property evidently pirated from the rightful own- 


The Court says plaintiff's’ invention “was clumsy knd 
unattractive” and that Shuglov is “ornamental.” )But 
what makes Shugiov ornamental? Its contour or pro¬ 
portions? But these are mere matters of form. In 
structural elements, it is still a rubber with a flap or cuff, 
as is plaintiff’s rubber shoe. The cygnet in Andersen's 


charming “Ugly Duckling'’ was “clumsy and unattract¬ 


ive.” It, however, was a swan and contained those| es¬ 


sentials which developed it into the lovely, graceful 
swan. Suppose what is shown in the drawing of the pat¬ 
ent in suit is an “Ugly Duckling”? Shall defendant 
merely because of the use of fancy or ornate and deli¬ 
cate material be permitted to justify his appropriation of 
plaintiff’s invention merely because he has dressed it 
up more? 

Can anything be pointed to in claim 3 which limits tiliat 
claim to a rubber shoe which is clumsy and unattractive 
and which is not ornamental? Is there anvthing in claim 
3, or for that matter in the specification of the patent 
which says to the infringer “If you vary the desigij of 
the toe and heel portions of your overshoe from what is 
shown in the drawing of my patent even though all the 
functional characteristics of what is shown in my pafenf 
are retained and use more attractive material than is 
used in the conventional black rubber as shown in | the 
drawing of my patent and make the forward edge of! the 
cuff or flap different from that shown in the drawing of 
my patent, even though the flap when turned up has | the 
stocking protecting purposes of my flap or cuff and when 
turned down enhances the appearance and adds to j the 
comfort of the article, I will not hold you responsible!for 
vour utilization of mv invention, even though there is 
nothing in claim 3 which restricts me to anv of those 
things in respect of which you have departed from the 
mere illustration of the drawing of my patent.” 

In John v. National, 49 F. (2) 142 at 146, the Cour^; of 
Appeals for the Tenth Circuit deciding the question of 
infringement said: 
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“It may be that the metallic sheet employed in the 
alleged infringing device is more durable, more 
flexible and better suited to the function for which 
it is employed than the material suggested in the 
patent specification. However, infringement is not 
thereby avoided. One may not avoid infringement 
bv making a device which differs in form, or is more 
or less efficient than the patented device, where he 
appropriates the principles and mode of operation 
of the patented device and obtains its results by the 
same or equivalent mechanical means.” (Citing 
many cases). 

“Patents 1 should be liberally construed, with a 
view of protecting the invention which the patentee 
intended to secure. (Citing numerous cases). ‘That 
interpretation which sustains and vitalizes the grant 
should be preferred to that which strikes down and 
paralyzes it.’ ” 

The Court erred, it is most respectfully urged, in be¬ 
ing influenced adversely to plaintiff’s claim of infringe¬ 
ment by the fact that in making Sliuglov “a considerable 
manufacturing problem” required to be solved. 

Surelv no difficulties which an infringer mav meet in 
making the infringing form of the patent do not make 
the thing itself not an infringement. The question is 
not what manufacturing difficulties the infringer en¬ 
countered in making the infringing article. It is, Did the 
article as made have the characteristics required by the 
claim of the patent? A burglar cannot defend on the 
ground that he had difficulty in breaking into the prem¬ 
ises. Why should an infringer be relieved from a charge 
of infringement because he selected a form of infringing 
device more or less troublesome to make? 

With regard to any suggestion of impracticability of 
plaintiff’s invention, there is certainly no evidence in the 
case to overcome the finding by the experts of the Patent 
Office of practicability and worth or utility of the inven¬ 
tion and the strong presumption which the law attaches- 



and which runs with the patent of usefulness and | prac¬ 
ticability. | 

The Court erred in attaching importance (Findijng of 
Fact 6) adverse to plaintiff when it found though the 
patent ‘ 4 Inis been known to the public nearly seventeen 
years”, it has “not been used commercially”. A patent 
is good for seventeen vears and rights thereunder are 
enforceable even up to six years after expiration Lji fact 
when this suit was brought April 19, 1929, the patent 
still had more than two years to run.) Even if it be the 
fact (which we respectfully dispute) that the invention 
has not been used commercially, that does not justify a 
court in absolving the infringer who has used it commer¬ 
cially and used it with astounding success against origi¬ 
nal sales resistance when Shuglov did not have tije in¬ 
fringing 44 cuff” or 44 flap”. The fact that Shugloy has 

become a 44 standard article of woman’s wear” coil rib- 

1 

utes nothing entitling the infringer to protection, bfit in¬ 
deed is an aggravation of the infringement. 


The fact that the suit on account of Miller Rhbber 
Company’s infringement was not brought before if; was 
brought, is because there was no infringement soonbr by 
Miller Rubber Co. When plaintiff found Miller Rubber 
Co. was copying his invention he with ail reasonable 
promptness, asserted his rights by this suit. 

That failure to place his patented article upoii the 
market whether voluntarily or forced, does not prahlv^ cfep 
a patentee of his right to recover for infringement was 
settled long ago by the Supreme Court in the Contin^ufal 
Paper Bag Case , 210 U. S. where at 922 to 930 the Court 
effectually disposed of the idea that the owner of a IJnit- 
ed States patent is under any obligation whatever tb ex¬ 
ploit the invention of his patent. Said the Supreme 
Court that even though an inventor 4 4 may withheld a 
knowledge” of his invention from the public— 


4 4 he may insist upon all the advantages and bene¬ 
fits which the Statute promises to him who discloses 
to the public his invention.” 
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However, the lower Court merely criticizes plaintiff 
because of the failure of plaintiff’s efforts to place his 
invention on the market. The lower Court does not go 
so far as to say on that account that plaintiff is to be 
denied “all the advantages and benefits” which the Stat¬ 
ute promises to the inventor and holds out to the invent¬ 
or as but the reasonable compensation for giving “to the 
public his invention.’’ 

The Prior Art and the Pertinent Law. 


As the lower Court ignored the prior art, perhaps it 
would be proper to ignore it in this brief. It may be 
disposed of in a brief discussion. 

The evidence of the prior art offered to this Court by 
defendant as a reason for nullifying the competent ac¬ 
tion of the Patent Office in granting the patent consists 
of at least two dozen instances. These instances begin 
several centuries ago with museum specimens of 
long-legged leather military or Cavalier boots and 
end with rubber shoe and hat patents as late 

as the vear 1911. And not onlv time for centuries 
* %> 

is represented by defendant’s offering to the Court, but 
the collection is so heterogeneous that it includes mili¬ 
tary boots, the ancient shoes of court dandies, bed slip¬ 
pers, the ordinary rubbers or “overshoes” which is the 
name appearing on various patents for rubbers of the 
class to which the patent in suit belongs. (See Watkinson 
patent of 1873) the name thus applied to ordinary rub¬ 
bers being precisely that applied by the Miller Rubber 
Co., the real defendant in this case, in its Riley patent of 
1929, ordinary low shoes of leather (West patent of 
1874), rubber boots (Williamson patent of 1884), high 
leather shoes (Flowers of 1902) and hats (Major of 
1911). 

Defendant’s counsel in this case has pursued the same 
course in setting up prior art that he pursued in White v. 
Converse , in that able patent Court of Appeals in the 
Second Circuit 20 F. (2d) 311, with happy results to the 
patent in that case. There the very antiquity of the dis- 
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closures of prior art—200 years back,—offered by de¬ 
fendant’s counsel was Invoked as a reason for sustaining 
the patent in that case for the simple, child’s plaything. 
Said the Court of Appeals: j 

j 

“Children have not changed, and would havejliked 
as well to push about astride a little tricycle 200 
years ago as today. The means have been al^o al¬ 
ways at hand. The end and the means having there¬ 
fore been for long available, this inventor merely 
thought to unite them by a fortunate insight which 
had theretofore escaped the imagination of otjhers. 
We see in this invention just because, being sol sim¬ 
ple, it had not occurred to any one before. The fact 
that the changes were so slight is quite irrelevant, so 
long as they were essential to the purpose, as!they 
were. While the statute grants monopolies only for 
new structures, and not for new uses, invention is 
not to be gauged by the necessary physical chajiges, 
so long as there are some, but by the directing con¬ 
ception which alone can beget them. Traitel v. Hun- 
gerford, 18 F. (2d) 66 (C. C. A. 2). That wasj cer- 
tainlv absent before it came to White’s mind.”! 

And the Circuit Court of Appeals for the Second! Cir¬ 
cuit in another case spoke in severe criticism of a defen¬ 
dant who cited many instances from the prior art in his 
attack upon the patent in suit. In Ball & Boiler v. San¬ 
ford , 297 F. 163—Circuit Judge Hough said:— j 

“The voluminous record at bar is the best (or 
worst) example recently presented to us of useless 
and misleading references to earlier patents and 
publications. It seems necessary to apply to patent 
litigation from time to time the maxim that one can¬ 
not make omelettes of bad eggs—no matter ;how 
many are used. One good reference is better ^han 
50 poor ones, and the 50 do not make the one any 
better.” 
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This Court in Finch Cor. v. Sielos, 46 F. (2d) 606 
points out on the basis of the decision of the Supreme 
Court in Diamond Rubber v. Consol, supra, that the 
simplicity of an invention and the seeming* obviousness 
of the change or improvement found therein to one after 
that improvement has been made must not militate 
against the validity of the patent. Said this Court, 
speaking through Mr. Justice Robb:— 


‘‘Its simplicity, now that Stevens has disclosed 
it, causes wonderment that it had not been discov¬ 
ered before, ‘but the law has other tests of the in¬ 
vention than subtle conjectures of what might have 
been seen and yet was not. It regards a change as 
evidence of novelty, the acceptance and utility of 
change as a further evidence, even as demonstra¬ 
tion/ Diamond Rubber Co. v. Consoi. Tire Co., 220 
Y. S. 428' 435, 31 S. Ct. 444, 447, 55 L. Ed. 527". 


Literallv in this case the boots and shoes and rubbers 
♦ 

or overshoes presented by the defendant to this Court 
were ‘‘under the verv noses'* of the inventors, or de- 
signers thereof, and undoubted!v it is literallv true cer- 
tainlv as to manv of them because of their clumsv, 
sloppy structure those wearing them “may almost be 
said to have stumbled over it” and if in anv case the 
structures which thev evolved could bv anv stretch of the 
imagination, be said to have functional characteristics 
of plaintiff's invention— 


“thev certainlv failed to see it, to estimate its value 

V V / 


and to bring it into notice.” 


The Court says that the Miller Shuglov is unique. 
What makes it unique? Structurally and functionally it 
differs in no respect from the overshoe of plaintiff's pat¬ 
ent for it is a rubber shoe with an invertible flap. It is 
unique because it is like plaintiff’s patent. Therefore, to 
say that defendant’s Shuglov was unique is but another 
way to say that plaintiff’s patented overshoe was unique, 
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i 


and has structural and functional characteristics hither¬ 
to not known in overshoes or rubbers. Without the 
“cuff” as first put out by Miller Rubber Co., it wa^ sim¬ 
ply an ordinary galosh (T. R. 41) It became “unique” 
onlv when plaintiff’s “cuff” was added. 

I 

The Laws Presumptions From The Patent Grant. 

i 

The grant of the patent by the Patent Office proves 
that the Patent Office in its examination of the prior art 
found that a rubber shoe or foot protector such as that 
invented by plaintiff had never been provided with the 
flap. Accordingly, the Commissioner of Patents fpund 
appellant had produced a new article of footwear oi‘ the 
rubber shoe type, and the patent issued with that! pre¬ 
sumption of validity which is so strong that the| law 
throws on a defendant the same burden to impugii its 
validity that is required to establish the guilt of the ac¬ 
cused in a criminal case. That presumption include^ the 
elements of novelty or newness of the article, that it! was 
the product of the inventive faculty, and that it is useful 
(Buchanan v. Wyeth, 47 F. (2) 704 (C. C. A. 8) and 
cases cited). And defendant, as an infringer, is estopped 
to deny utility, Boyce v. Stewart-Warner, 220 F. at 126. 
The industry of counsel for the defendant expended in 
ransacking museums, libraries and Patent Offices, and 
which brought to light strange and diverse articles of 
footwear running back several hundreds of years, failed 
to produce anything to impugn the soundness of the 
judgment of the Patent Office in finding that the plain¬ 
tiff had produced an article of protective footwear that 
never before existed with characteristics of structure 
and function of the ordinary rubber shoe or overshoe, 
plus the flap at the heel portion which gives the overshoe 
properties and uses utterly absent from the ordinary 
rubber shoe or overshoe. Following the invention of 
vulcanized rubber by Goodyear, and for at least three- 
quarters of a century and probably longer, it had n^ver 
occurred to any one of the millions of makers, sellers and 
users of rubbers, prior to plaintiff, to depart from the 


conventional construction, and give it those characteris¬ 
tics which the Patent Office rewarded by the patent in 
suit. Handled and worn bv literallv millions, the ordi- 
nary rubber shoe was accepted and used, with no thought 
by one of giving it characteristics or properties of foot 
and hosiery protection, as plaintiff did when he con¬ 
ceived the invertible Hap or “cuff” device. And of 
course, manv of those in all these vears had rain water 
deluge and siunv lodge against the back of the leg above 
the top edge of the ordinary rubber shoe, and visited 
museums which contained archaic militarv boots, and 
outlandish shoe forms, or saw pictures of them. Vet not 
one of the mvriads who had such a familiar and disagree- 
able and costly acquaintance with rubber shoes, was in¬ 
spired by those old grotesque boots and fantastic shoes 
to so construct a rubber shoe or overshoe to remedv or 
obviate the long-suffered shortcomings thereof. It is an 
interesting thing that it remained for a lawver to be the 
genius to give this useful invention to the world, and not 
one of the manv makers of rubber footwear. 

The Supreme and Lesser Courts and Patents for Apparel 
Articles. 


The books are replete with cases of patents on articles 
of personal wear or apparel and what the Courts have 
said in dealing with such patents may prove of interest 
and profit to the Court in estimating the patentable worth 
of plaintiff's patent. How important from the commer¬ 
cial side is an improvement or invention dealing with the 
prosaic subject of rubbers or overshoes is eloquently 
testified to by the huge business Miller Rubber Co. did in 
the infringing rubbers in its first two years and immedi¬ 
ately following the commencement of that business. Over 
a million pairs of infringing rubbers were made. 

Patents adjudicated by the Courts have included the 
collar button case before the Supreme Court, hat linings, 
men’s union suits, shoe in-soles and shoes for infants, 
and in all these cases the judgment of the Patent Office 
in issuing these patents was confirmed and the Patents 
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found valid over precisely the same defense wh}ch is 
made in this case on validity, namely that the patented 
article was something any one would produce without 
the exercise of invention. 

We list some of the decisions as follows: 

i 

i 

Krementz v. Cottle, 148 U. S. 556 

Finch v. Stelos, 60 App. D. C. 25 j 

Globe v. Segal, 248 F. 495 ! 

Krut% y. Belle, 280 F. 277 

Block v. Anklet, 9 F. (2d) 311 j 

Moloney v. Kulinert, 33 F. (2d) 954 

Frost v. Cohn, 119 F. 505 

Frank v. Gross, 20 F. (2d) 556 

Van Heusen v. Earl, 300 F. 922 

i 

CONCLUSION j 

i 

i 

We submit that the decree sought to be reversed find¬ 
ing no infringement is clearly erroneous because,—! 

1. The Findings of Fact and Conclusion of Lakv of 
the trial Court show, that in structure and function, de¬ 
fendant's Shuglov embodies the invention of the patent 
in suit, but one form of which is shown in the drawings 
and described in the specification, and as set forth in the 
claims, and especially claim 3. That invention, especially 
as it is set forth in claim 3, is present in Shuglov because 
the latter is “a rubber shoe”, and it has a “flap: ’ or 
4 ‘cuff” or flexible appendage attached to the upper £dge 
of the rubber at the back or heel portion thereof and is 
foldable downward from such edge to lie over thq ad¬ 
jacent exterior surface of the rubber when not required 
in inclement weather, and above such edge to lie over 
that portion of the leg of the wearer not covered by the 
rubber, when such appendage is folded downward, and 
which, lying in contact with the leg, keeps that part of 
the leg warm and protects it and the underlying shock¬ 
ing from wet. That flap or cuff or appendage has a size 
or area such that, when it is folded down, is withip the 
area of that portion of the rubber shoe over whiqh it 




lies, Sliuglov in all these respects, conforming to the in¬ 
vention shown, described and claimed in the patent in 
suit. 

2. There is nothing in the descriptive part of the 
specification, nor in the language or verbal expressions 
of the claims, nor in the proceedings in the Patent Office 
leading up to the issue of the patent in suit which con¬ 
fines the claims, and particularly claim 3, to a scope 
which requires that the upper edge of the rubber about 
which the flap, cuff or appendage turns shall reach to 
any definite or particular forward point on uiat edge of 
the rubber which encircles the leg of the wearer. Ac¬ 
cordingly, Sliuglov, on the basis of the Findings of the 
lower Court as to the location and forward extent of the 


upper edge about which the flap or cuff folds, is within 
the explicit requirements of the claims, and particularly 
claim 3, and, is, therefore, an infringement. 

3. But even if under the Findings of Fact, it be con¬ 
sidered that the “flap” or “cuff" of Sliuglov, in addition 
to reaching around the heel portion of the shoe and for¬ 
ward of the sides thereof, has a further forward exten¬ 
sion. Sliuglov nevertheless is an infringement even on 
the mistaken theory that the patent in suit by its claims 
restricts the forward reach of the flap or cuff to a less 
distance than is the case of Sliuglov. This is so because 
at most, Sliuglov in its flap or cuff, besides that portion 
which extends around the heel and forward (and, there¬ 
fore, literally falls within the language of the claim) has 
a surplus forward piece,—at most a matter of mere de¬ 


gree. 

4. The patent being valid (and this the Trial Court 
did not question) was good for seventeen years from the 
date of its issue, and anytime within that seventeen 
years, even at the fifteenth year of its life as in this case, 
upon the commencement of infringement by the defend¬ 
ant, the patentee had the right to bring his suit for in¬ 
fringement, and it would be a denial of that right for it 
to be held, merely because of the circumstances men¬ 
tioned, that defendant has not infringed in the face of 
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the facts of the identity of Shuglov with the invent i|on of 
plaintiff’s patent and the literal response of Shugljov to 
the claims of the patent. 

5. Even if the patent in suit because of the patentee's 
inability or indeed his unwillingness, had he been unwil¬ 
ling to place articles under his patent on the market, 
should be treated as a mere 44 paper ’’ patent as ih the 
case of the patent in the Contmentol Paper Bap Case, 
Supra , that can constitute no ground for freeing defend¬ 
ant from liability for its infringement. 

The patent in suit, however, is not to be treated | as a 
mere paper patent. First, this is so because as f^r as 
the patentee himself is concerned, there is ample expla¬ 
nation of his reason for his inability to place articles 
under his patent upon the market; and, second, .y.i ler 
Rubber Company’s own exploitation of the inventioin by 
its Shuglov demonstrates that the invention of the patent 
is a real, living thing of great utility and commercial 
value. 

We also respectfully submit that the patent in spit is 
a good and valid patent whose issue by the Patent Office 
was proper, and the strong presumption of validity at¬ 
taching to the patent, by the fact of its issue, is strength¬ 
ened by the evident acquiescence of the Trial Court ih its 
validity over the prior art and other defenses urged. | 

The novelty of the invention over the prior art set up 
bv defendant mav be briefly described thus: i 

* * I 

It is the first instance in the rubber shoe art of an 
article of footwear to be worn over the ordinary leather 
shoe which has the shoe form or body that reaches from 
the sole over the foot and upward over the ankle portion 
of the foot with a water-proof appendage, whether called 
a “flap” or a 44 cuff”, that hinges to the upper edge of 
the shoe where it extends around and forward of the neel 
portion thereof, and may be turned downward to overlie 
the adjacent portion of the shoe body, so that in appear¬ 
ance and degree of covering of the foot, the article is 
simply the typical rubber, and which may be turned up¬ 
ward for the protection of that portion of the leg, al)ove 
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such edge, which otherwise would be exposed to rain and 
snow. 

The decree below should be reversed, and a decree en¬ 
tered finding the patent in suit to be valid and infringed 
and awarding an accounting of profits and damages. 

Respectfully submitted, 

Chakles J. Williamson, 

Solicitor for Appellant. 

September 15, 1932. 
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IN THE 

Conrt of Appeals of the District of Colombia 


No. 5584. 


HARLAN MOORE, APPELLANT, 

' i 

I 

i 

i 

vs. 

i 

LANSBURGH & BROS., APPELLEE. 


BRIEF FOR APPELLEE. 

General Statement. 

i 

After a trial in open court and the consideration 
of full briefs, Mr. Justice Adkins unequivocally 
found non-infringement of the patent in suit, num-1 
ber 1,100,319, granted June 16, 1914, to Harlan 
Moore, for an ‘ 4 Improvement in Rubbers.” 

The opinion was reaffirmed after consideration of 
petition for rehearing. 

The defense of non-infringement was so clearly j 
established that it was unnecessary to make any 
finding, and in any event no finding was made, as to 
the validity of the patent. 

Appellant contends that since the question of 
validity was not passed upon, it is not here for con- | 
sideration. 
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In Mills Novelty Co. vs. Monarch Tool & Mfg. Co., 
49 Fed. (2d) at page 29, the Circuit Court of Ap¬ 
peals for the Sixth Circuit said: 

“On the argument here, defendant presents 
several of the defenses urged below; appel¬ 
lant insists we should consider only the ques¬ 
tions which the District Court decided against 
it. This is not the rule. Appeals in equity 
bring up the whole case (with certain infer¬ 
ences in favor of the decree below), and the 
decree below should be sustained if it was 
right for anv reason. Linde Co. vs. Morse 
Co. (C. C. A.*2), 246 F. 834, 837.” 

Infringement of a patent being a tort, the pre¬ 
sumption is that it has not been committed. That 
presumption is greatly fortified here by the un¬ 
equivocal finding of non-infringement. 

In Unkle vs. Wills, 281 Fed. 36, it is said: 

“* * * the findings * * * unless clearly 
against the weight of the evidence, or induced 
by an erroneous view of the law, * * * will 
not be disturbed by the appellate court, and 
this applies with greater force when practi¬ 
cally all the testimony was taken in open 
court, affording the trial judge the oppor¬ 
tunity to note the demeanor of the witnesses 
for the purpose of determining the credibility, 
which the appellate court, hearing the case 
on a printed record, has not.” 

The patent sued on expired June 16, 1931. 

It purports to be for “ Improvements in Rub¬ 
bers.” The “ improvement ” consists of a “flap, or 
lip,” integral, or practically so, with the rear part of 
the edge of the heel portion, or counter, of a “gum- 
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i 


I 


I 

i 

i 


shoe,” or “rubber,” and designed to occupy twq 
positions: (1) below the edge of the heel portion, ot 
counter, and in snugly embracing engagement with 
the rear thereof to act as a “brace”; and (2) abovd 
the heel portion, or counter, primarily to serve as ^ 
shoe horn. 

The patent illustrates the “flap, or lip,” integral 
with a man’s rubber shoe (rec. 30). 

The word counter more accurately defines the pari] 
of the rubber with which the “flap, or lip,” is asso-j 
ciated, and which is “braced” therebv, than doed 
the word “heel,” or “heel-portion.” 

Funk & Wagnall’s Practical Standard Dictionary 
defines the w^ord counter, as used in the shoe indusi 
try, as follows: “The portion of a shoe which sur-i 
rounds the heel of the wearer.” 

The thing of the patent was never marketed. In| 
fact, a sample was never made and tried—not even 
by its progenitor—to see if it had any practical value 
(rec. 30). j 

The article at which this action is aimed is a! 
unique form of women's galosh known as a “Shu- 
glov” (shoe-glove). 

This is a light-weight, glove-fitting, article of the 
“Arctic” type, having both its upper and its counter 
made of a thin, flexible and somewhat elastic ma-j 
terial, as vulcanized sheet rubber. 

In Plaintiff’s Exhibit 10 (rec. 65) the article is re¬ 
ferred to as follows: 

“Dame Fashion has taken a hand in foot-] 
wear protection—brought the chic and charm- j 
ing Shuglov—a feather-weight accessory 
that guards delicate shoes and more delicate ] 
stockings.” 
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It founded a new and profitable business; amount¬ 
ing, within the short period of two years, to approx¬ 
imately three and a half million dollars (rec. 42). 

The present suit is an audacious attempt to levy 
tribute on this business by one who made no con¬ 
tribution whatsoever thereto. 

In addition to the “Shuglov,” the bill of complaint 
charged infringement of what is substantially a 
standard form of an old galosh, or Arctic, modified 
only by having its upper equipped with a cuff. 

This is pictured in an advertisement—Plaintiff’s 
Exhibit 2 (rec. 466)—reading, inter alia, as follows: 
‘‘Smart New Galoshes. * * * All with heavy rub¬ 
ber soles—durable tops—and cuffs which turn down 
smartly—for distinction.” 

The “top” referred to is the flexible, fabic, 
“upper,” extending well above the ankle, as in the 
typical galosh. 

The citation in appellant’s brief of the Bell Tele¬ 
phone Case; Davis-Bournonville vs. Alexander Mil- 
burn; Diamond Rubber Co. vs. Consolidated Tire 
Co.; White vs. Converse, etc., as cases involving 
principles applicable here, is reprehensible and in¬ 
excusable. 

Such cases involve patents for inventions which 
had been put into large commercial use by the pat¬ 
entee, or those claiming under him. 

In the Kiddie Kar case, for instance—White vs. 
Converse—plaintiff’s manufacture was in world¬ 
wide use; was known to every man, woman and child 
in every city, town and hamlet throughout the land. 

In contrast, the thing of the patent here in suit 
died aborning. It never had a physical, or tangible, 
existence. : It was diagnosed and pronounced im- 
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practicable, as early as 1914, by a manufacturer of; 
rubber footwear, whose opinion Moore deemed to be 
authoritative, and 1 i practically final.” 

The patent was then deserted, and would have re-j 
mained in a condition of “innocuous desuetude” 

i 

throughout the remainder of its term, without ad-| 
vantage to the public, or profit to its patentee, if the' 
latter had not viewed with covetous eyes an adver-l 
tisement of the “Shuglov” in the New York Times ' 
of September 14, 1927 (rec. 28), and conceived the! 
scheme of dusting the cobwebs from the abandoned 
document and using it as a means for diverting into 
his own pocket the profits to which the producers of! 
the “Shuglov” are indubitably entitled. 

The principle of law which applies here is set 
forth in a host of decisions, among others the fol- j 
lowing: I 

“It would, however, be grossly unfair to 
compel the builder of a practical working ma-! 
chine to pay tribute to one who has added 
nothing of substantial value to the art, * * V’ ! 
(Lovell vs. Seybold Machine Co., 169 Fed. j 
288). | 

“Another reason why the appellant’s com- j 
bination should not receive the construction ! 
due to a pioneer invention, but, on the other 
hand, should be strictly construed, is the fact 
that although the invention had been patented 
nearly ten years before the present suit was 
begun, it had not been utilized or placed upon 
the market but was still a paper patent. 
While the validity of a patent is not affected 
by its non-user, Continental Paper Bag Co. 
vs. Eastern Paper Bag Co., 210 U. S. 405, 28 
S. Ct. 748, 52 L. Ed. 1122, the non-user has a 

j 
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bearing on its construction, and the courts 
are not disposed to give the same any broader 
scope than it is clearly required to be given, 
Westinghouse Elec. & Mfg. Co. vs. Toledo, 
P. C. & L. Rv. Co. (C. C. A.), 172 F. 371; 
Wesel Mfg. Co. vs. Printing Mach. Co. 
(D. C.), 218 F. 178; Kestner Evaporator Co. 
vs. American Evaporator Co. (C. C.), 182 F. 
844” (Cocks vs. Rip Van Winkle Wall Bed 
Co., 28 Fed. (2d) 921). 

il * * * all legitimate and lawful competi¬ 
tion is not only permissible, but extremely de¬ 
sirable, and entitled to be encouraged to the 
last limit. The public is vitally interested in 
seeing that no monopoly be acquired by any 
one in the manufacture and sale of articles of 
necessity, or even luxury, that is calculated 
to increase the selling price thereof. On the 
contrary, the man who can produce a better 
quality of a given article and sell it at a lesser 
price than it has been selling for theretofore 
in the market, is entitled to the highest com¬ 
mendation” (Handel vs. Jefferson Glass Co., 
265 Fed. 289). 

“It is as important to the public that com¬ 
petition should not be repressed by worthless 
patents as that the patentee of a really val¬ 
uable invention should be protected by his 
monopoly.” (Pope vs. Gormully, 144 U. S. 
254, 36 L. Ed. 420.) 

“But in view * * • of the fact his inven¬ 
tion was of doubtful utilitv and never went 
into practical use, the construction claimed 
would operate rather to the discouragement 
than the promotion of the inventive talent.” 
(Bearing vs. Winona Harvester Works, 155 
U. S. 286, 39 L. Ed. at 157.) 
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i 
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Other recent cases on the point are: 

Paramount vs. Snyder, 11 Fed. (2d) 478. | 

Lopulco Systems vs. Bonnot, 24 Fed. (2d) 
510. 

Eisler vs. General Electric, 26 Fed. (2d) 12j 
General Chemical vs. Selden, 60 Fed. (2d) 
150. | 

I 

Parties. ! 

Appellant is a resident of the city of New Yorkl 
Appellee is a merchant in this city, merely selling 
at retail and having no connection with the manuj 
facture of the countless articles it handles, or ini 
terest in the questions of infringement which may 
involved therein. 

The courts of this jurisdiction should never have 

i 

been burdened with this suit, or the appellee anj 
noyed therewith, since the appellant, as well as the 
principal wholesale distributor, and countless retail 
merchants selling the articles complained of, residq 
in the Southern District of New York. 

i 

The Patent in Suit Is for a Chimerical ‘‘Invention.’ 1 

I 

i 

The primary purpose of the patented invention isj 
to provide a shoe horn as an integral, or non-sepaA 
rable, part of a low shoe having a relatively stiff 
heel portion, or counter, as the Oxford type of 
leather shoe, or a rubber overshoe of the sort worn! 
by men at the date of the Moore patent, and pic¬ 
tured in the patent. 

Mr. Paul L. Holmes, who has been in the shoe in¬ 
dustry for thirty years, testified in part, as follows 
(rec. 36): j 
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‘‘In 1914 there were various types of fore 
part's on men's rubbers. They could be either 
a storm front, or a galosh, with a piece in the 
front to come up over the toe, and invariably 
they had a very stiff counter around the heel 
portion with a very stiff counter. That was 
made with an idea that you could slip into 
them quickly without bending down or using 
your hand to pull them. 

“This rubber shoe, Defendant’s Exhibit 
A, .Wems to have the lower half relatively 
stiff and the upper half flexible. That, I would 
say, was decidedly not characteristic of rub¬ 
ber shoes in 1914, to my best knowledge. 

'‘The difference was that it had a very 
heavy stiffening, similar to a counter in a 
leather Oxford shoe today (Italics ours.) 

As concerns the shoe horn function of the Moore 
invention, manifestly it is of no consequence whether 
the “flap, or lip,” is associated with a leather shoe, 
or a rubber shoe. 

It is equally manifest that it would be a vain thing 
to associate it with other than a low shoe—such as 
the common rubber overshoe, or “gum-shoe”—and 
an equally vain thing to associate the “flap, or lip,” 
with that style of shoe, unless it had a relatively stiff 
counter, or heel portion. 

A shoe horn is never used with a shoe having a 
flexible “upper” slit down the front, as in the ordi¬ 
nary so-called “high” leather shoe, or the familiar 
“Arctic,” or galosh. As stated by Mr. Holmes 
(rec. 37): 

M A shoe horn is never, to my knowledge, 
usbd with other than an Oxford type shoe, 
never in my experience in the shoe business.” 
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The birth of the “flap, or lip,” was due to an in¬ 
jury which Moore suffered in endeavoring to put ob 
a rubber shoe with its characteristic stiff heel por¬ 
tion, or counter, and to the splitting of the counter 
(rec. 29). | 

This made him shun rubbers for a period of fifteeb 
years (rec. 31), and it apparently was during thijs 
period of abstinence that the inspiration came to 
equip such a rubber shoe with a “flap, or lip,” and, 
with one stone, kill two birds; (1) provide an ill- 
separable shoe horn for the shoe, and (2) provide h 
brace for the back of the counter to prevent it frorp 
splitting under strain. 

His enthusiasm for his mental creation never 
caused him to incur the expense of having a sample 
made so that he might test his invention and ascer¬ 
tain whether it had merit. 

Any cobbler, for a few cents, would have applied 
the “flap, or lip,” to a low leather shoe. 

The names of a host of “gum-shoe” manufacl 
turers would have been furnished him by any of the 
“over-shoe” buyers in the large department store^ 
in the city in which he resides, and, with a little 
effort and expense, he could have had his “flap, or 
lip,” applied to the ordinary rubber and determined 
its worth. 

Moore, or his patent scrivener, recognized thai 
the “flap, or lip,” vrould subserve substantially th^ 
same purposes in substantially the same way on a 
low leather shoe and consequently the specificatioii 
for the patent was drafted to be inclusive of both. 

Shortly after the patent ^vas obtained, Moore did 
submit it, with some further elucidation, to thq 
United States Rubber Company. Moore’s testii 


i 
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mony regarding this transaction is, inter alia, as 
follows: 


“He (Coward) told me that what he called 
the rubber trust, the United States Rubber 
Company, was the one to go to, that their 
opinion would be taken as practically final; 
* * (rec. 27). 

He followed directions, and about July 10, 1914, 
received the verdict of the U. S. Rubber Company, 
regarding which he testified as follows (rec. 27): 

“About three weeks later, July 10, the 
United States Rubber Company wrote to me 
that it was not, in their judgment, prac¬ 
ticable; * * *.” 

Mr. Holmes entertained the same view. His tes¬ 
timony on the point is as follows (rec. 38): 

“Q. In all your experience did you ever see 
on the market an article of this sort where the 
rear edge of the heel portion of the rubber 
was equipped with a lip, or flap, serving as a 
shoe horn? 

“A. No, sir, I never have. 

“Q. Do you think that would have any 
utility? 

“A. You mean practicable? 

“Q. Yes. 

“A. I do not.” 

Moore further testified that shortly after receiv- 

* 

ing the aforesaid opinion, he submitted a copy of his 
specification to a relative by marriage who was 
about to embark for Germany, and “I made no other 
efforts to introduce this patent, with manufacturers 
* # *” (rec. 27). 
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I 

He further testified as follows (rec. 30): ; 

I 

‘‘I never had a shoe made exhibiting my in¬ 
vention. I never tried it out. I never made 
one myself; and after the receipt of tli£ 
United States Rubber Company’s letter I did 
not make any application to have one abson 
lutely made.” 

I 

As stated, the patent purports to be for a “cerf 
tain new and useful Improvement in Rubbers .” Th^ 
patent illustrates a man's rubber (rec. 30); univerj 
sally conceded to be a clumsy, unattractive article \ 
and at the date of Moore’s invention characterized 
by a stiff, relatively unyielding counter (rec. 36). j 

The very antithesis of the lightweight, chic, “Shu^ 
glov,” with its thin, flexible, elastic “upper.” 

The thing which Moore asserts he invented wasj 
the “flap, or lip,” designated 12 in the patent, joinedj 
at its lower edge to the upper edge of the heel por-j 
tion, or counter, of the rubber, and designed, as 
stated, to occupy either one of two positions: 

(a) That shown in full lines in Fig. 1 of the pat-! 
ent, wherein the entire “flap, or lip,” is below the 
top of the heel portion, or counter, of the rubber,; 
and snugly embraces the outer surface of the heel 
portion and serves as a “brace” for supporting the 
back of the counter “against strains”; and 

(b) That shown in dotted lines in Fig. 1, and in • 
full lines in Fig. 2, in which position it is intended to 
subserve, primarily, a shoe horn function. 

In the movement of the “flap, or lip,” from its 
first position to its second position, it turns about 
the line 13, which indicates the upper edge of the 
counter. 
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The trouble which gave rise to the invention and 
Moore’s remedy are stated in the patent, commenc¬ 
ing line 9, page 1, as follows: 

“The ordinary rubber shoe which had a 
heel portion, that is of the Oxford style, is 
troublesome to put on by reason of the close, 
or snug fit of the heel portion to the shoe, be¬ 
cause of the contact of the shoe heel with the 
top edge of the heel portion of the rubber 
which bends, or crumples such top edge in¬ 
ward and usually necessitates the thrusting 
of the fingers into the rubber shoe for the pur¬ 
pose of stretching or pulling the heel portion 
thereof over the foot. This operation is not 
only objectionable because of the likelihood of 
soiling the hand, or glove, but the pressure 
on the fingers, due to pinching, or squeezing, 
is disagreeable and sometimes painful. 

“The object of my invention is to overcome 
these troubles by a simple and inexpensive 
device which will add little or nothing to the 
original cost of the rubber * * *. 

“My invention mav be embodied in various 
forms and, indeed, besides being applicable 
to rubbers is also applicable to similar shapes 
of footwear, such as slippers, or footwear of 
the Oxford style, * * *. 

“ * * * To the upper edge of the heel-pro¬ 
tecting portion 11, and preferably extending 
well around on each side of the rubber for¬ 
ward, in the form of my invention shown in 
Figs. 1 and 2, is a flap, or lip 12, preferably 
of some flexible and elastic material, such as 
rubber of which the rubber shoe itself is 
made, which along the line 13 that corre¬ 
sponds with the upper edge of the ordinary 
rubber, is adapted to be turned upward or 
downward so that in one case it occupies the 




raised position shown in dotted lines in Fig. 1, 
and in full lines in Fig. 2, and in the other 
case the lowered position shown in full lines 
in Fig. 1, where it is folded, or doubled over 
and snugly fits, or conforms to the contiguous 
heel-protecting portion of the rubber * * V’ 

I 

i 

The primary and characterizing function of the 
lip, or flap, is further stated in the specification as 
follows (p. 1, Is. 76-84): 

44 * * * When in the raised position shown j 
in dotted lines in Fig. 1, and the full lines in 
Fig. 2, it performs the function of a shoe 
horn, as clearly shown in dotted lines in Fig. 

1, to easily and comfortably guide the foot 
into the rubber, the top rear edge of the flap 
affording a convenient handle for the fingers, ; 
which are thus entirely out of contact with the j 
shoe.” | 

The patent ascribes three other functions to this 
“flap, or lip,” as follows: 

i 

(1) “* * * strengthening the rubber at the 
heel where it is likely to split from undue 
pressure, * * *” (Is. 31-32). j 

“* * * the i owere( j position shown in full 
lines in Fig. 1, where it is folded, or doubled 
over and snugly fits, or conforms to the con- | 
tiguous heel-protecting portion of the rubber, 
in which last named position it forms a brace, 
or reinforcement, for the rubber around the 
back of the heel portion and supports it 
against strains tending to split, or tear it 
down the back” (Is. 68-76). 

<<* # * remains in its lowered position 
and forms a substantial support, or brace for 
the heel portion of the rubber” (Is. 100-102). j 


i 




14 


(2) “* * * protecting the lower portion of 
the garment of the wearer from wet, * * *” 
(Is. 33-34). 

(3) “* * * it constitutes additional cover¬ 
ing for the foot about the ankle over an area 
not reached bv the ordinarv Oxford rubber, 
and hence, is desirable in cold weather for 
that purpose, and an additional protection 
against snow, or rain finding its way over the 
top of the rubber between it and the shoe, is 
afforded’’ (Is. 86-93). 

There is no suggestion in the patent that the “flap, 
or lip,” improves the appearance of the rubber, or 
that it is ornamental, or attractive, in any degree. 

Shoe Horn Function. 

The operation of the “flap, or lip,” as a shoe horn, 
when in its raised position—shown in dotted lines 
in Fig. 1—is manifest. This is plainly the primary 
function of the “flap, or lip.” It could serve no 
useful purpose with other than a low shoe having a 
stiff counter. 

Moore testified as follows: 

“It acts as a shoe horn, first, * * *” (rec. 
29). 

“In the letter I wrote to the United States 
Rubber Company on June 19, 1914,1 said: 

“ ‘The invention occurred to me one day 
after I had struggled, profanely, with some 
low quarter rubbers, which finally split 
down the heel in my efforts to get them on. 
I hadn’t bought a rubber shoe for over fif¬ 
teen years because of the foregoing objec¬ 
tions, and there are probably hundreds of 
thousands of men like me.’ 
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“By ‘low quarter rubbers’ in this letter, I 
meant the ordinary rubber shoe that you pur¬ 
chase; that is, as distinguished from a ga¬ 
losh” (rec. 31). (Italics ours.) 

Protecting the Loicer Portion 
of the Garment from Wet. 

Save as the upwardly and rearwardly projecting 
“flap, or lip,” would engage the bottom of the troq- 
ser leg and support, or hold, it elevated, it is not ap¬ 
parent how the lip could function “to protect the 
lower part of the garment from wet.” 

Moore himself, although the creator of the devic^, 
and a “lawyers’ lawyer” was unable to give a 
coherent and intelligible explanation of how th^ 
“flap, or lip,” would function “to protect the lower 
part of the garment from wet.” 

He first said it “protected the garment of th0 
wearer, whether a woman’s skirt, or a man’s troui 
sers” (rec. 29). I 

When interrogated by the court, he said: 

I 

“The flapping of the skirt against the back 
of the heel of the stocking was my idea. * * * 
because there would be an accumulation of 
dirt and slush and snow and dampness on the, 
shoe itself” (rec. 29). 

This being incomprehensible, Moore was asked 
whether his representation was that there would be 
an accumulation of dampness on the ordinary rub-j 
ber, and replied: j 

“Why, ordinary rubbers, possibly not. I 
had an idea that it could be made of different 
materials; that it could be very much soiled 
by slush and dirt and so oil; * * *” (rec.! 

orv \ 
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Not having given an understandable explanation 
of how the *‘flap, or lip,” could protect a woman’s 
skirt, he was then interrogated about the way it 
would function to protect a man’s trousers, as fol¬ 
lows (rec. 31-32): 

‘‘Considering, as you ask, that what is 
shown in my patent is a man’s rubber, that 
‘lip,' as you term it, would protect the trouser 
leg from wet in this way: The rubber itself, 
like that rubber—particularly that rubber as 
described there in the exhibit, might not be 
spattered up as much as one of elastic cloth; 
but my idea was that the heel portion would 
become bespattered and soaked on the outside 

and that the trousers, coming in contact with 

_ * # # 

“Q. Have in mind that we have a man’s 
rubber and he has an ordinary pair of trou¬ 
sers on; you are going to protect his trousers 
from wet, are you, under the statement of 
your patent? 

“A. That is one element of it. 

“Q. All right. Just keep that in mind. Now 
I want to know how this flap is going to pro¬ 
tect that trouser from wet? 

“A. Well, the flap, if made of a different 
material—particularly from rubber—would 
get very much soaked on the outside; and the 
initial idea was that the trousers themselves 
would be flapping up against that; and, if 
that was not there, that the wet trouser would 
come in contact with the sock or the stocking. 

“Q. Oh, then the idea was not to protect 
the trousers from wet but to prevent the wet 
trouser from wetting the stocking above 
the-- 

“ A. (Interposing.) Both, I would say, would 
cover the idea. 
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“Q. Now, I got that from your explanation. 
The wet trouser might come in contact with 
the stocking, and this thing sticking up there 
might set as a shield to prevent that? 

“A. Yes. j 

“Q. But I do not see how this lip could pre¬ 
vent the trousers becoming wet unless the 
trousers were supported by the lip. 

“A. As I say, there is a differentiation be¬ 
tween the different kinds of rubbers. This 
ordinary rubber would not collect dirt and 
slush. The other might. 

“Q. That is the best explanation you can 
<r ive ? 

“A. That is what I had in mind.” j 

i 

At the date of this patent, women wore very lon^ 
skirts, as shown in Defendant’s Exhibit E, and it 
is perfectly manifest that the “flap, or lip,” coulc| 
not serve in any way to protect them from becoming 
wet, or soiled. ! 

i 

It could not have been designed to protect th^ 
stocking from the rain in inclement weather, because 
the long skirt would do that. 

Neither could the “flap, or lip,” protect a man’d 
trousers, except as it might support the bottom of] 
the trousers in elevated position. 

i 

i 

Brace for Supporting Against Strains the Heel Por- 
tion of the Rubber. 

As previously pointed out, the specification says 
that when the “flap, or lip,” is turned down, it forms 
a substantial support, or brace , for the heel portion 
of the rubber “around the back of the heel portion 
and supports it against strains” (Is. 69-76). 


i 

i 

i 
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To do this, it must, as stated in the patent, 
“snugly” embrace the back of the heel portion of 
the rubber, and manifestly must be under tension. 

Covering for the Foot and Ankle Over an Area Not 
Reached By the Ordinary Oxford Rubber. 

The words “additional,” lines 86 and 90, and 
“shoe,” line 93 of the patent, are not without sig¬ 
nificance. 

Thev w'oiild seem to indicate that the foot and 
ankle are protected by the ordinary leather shoe 
and that a purpose of the k ‘flap, or lip,” is to ad¬ 
ditionally cover the foot and ankle and prevent rain 
or snow from getting between the undershoe and 
the overshoe. 

These are the functions of the upper of the ordi¬ 
nary galosh, or Arctic. 

The cuff on the “Shuglov” performs no such func¬ 
tion. 

Moore admitted that Defendant’s Exhibit B is a 
substantial exemplification of his invention, except 
that the “flap, or lip,” is somewhat smaller than 
that shown 1 in the illustration of his patent, and does 
not have the ease of turning and reversing and stay¬ 
ing in reversed position contemplated by his pat¬ 
ent (rec. 33). 

Manifestly, Defendant’s Exhibit B responds to 
all of the claims of the Moore patent with respect to 
every requirement thereof. The “flap, or lip,” of 
this exhibit certainly could not function as an ad¬ 
ditional covering for the foot, or ordinary shoe 
thereon, but rather it would form a pocket in which 
water, or snow, might accumulate. 
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If it be said that Defendant’s Exhibit B does not, 
in this respect, correctly exemplify the thing of' the 
patent, and that an essential feature of the pajtent 
is that the “flap, or lip” shall snugly fit about] the 
foot, or under-shoe, then it is clear that the claims 
of the patent do not properly state the invention, 
but are too broad, and invalid for that reason. 


Rohm vs. Martin Dennis Co., 263 Fed. |388. 
Carlton vs. Bokee, 17 Wall. 463, 21 L.,Ed. 
517. | 

Incandescent Lamp Case, 159 U. S. 46o, 40 
L. Ed. 221. ! 

Corona Cord Tire Co. vs. Dovan Cheniical 
Co., 276 U. S. 358, 72 L. Ed. 610. 


Admitting, arguendo, that the patent contemplated 
that the flap should, when in its position above! the 
edge 13 of the counter, not extend rearwardly, as 
shown in dotted lines in Fig. 1, but should confjorm 
to the shoe over which the rubber is worn, it then 
would subserve substantially the function of the 
upper of a galosh in affording added protection and 
in providing a part which can be grasped by the 
hands in putting the article on. 

Plainly, Moore’s “flap, or lip,” would be a “fifth 
wheel” on a shoe having a flexible “upper” as, for 
example, the ordinary “high” leather shoe, or an 
“Arctic,” or galosh, since with that sort of a $hoe 
the wearer, in pulling it on, does not require a shoe 
horn. One draws the shoe on the foot by catching 
hold of the “upper” itself and the upper itself af¬ 
fords protection additional to that provided by the 
under, or ordinary shoe. 
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The “Shuglov.” 

This is a unique type of galosh which is confined 
to, and is now a standard article of, women’s wear. 
The name “Shuglov” suggests the featherweight, 
glove-fitting, trim, stylish, characteristics of the 
article. An essential feature thereof is the thin, 
highly flexible, somewhat elastic upper. 

It came on the market in the vear 1927 and the 
sales thereof, by its producer alone, in two years, 
amounted to the staggering sum of three and a half 
million dollars. 

The field for this unique article was opened by 
the universal adoption of the modern style in wom¬ 
en’s apparel, distinguished by the short skirt, the 
lightweight, low shoes, and silk stockings, affording 
the sole protection for the legs, ankles, and contig¬ 
uous portions of the foot. 

The “Shuglov” is intended to fit over the low shoe 
worn by women, and snugly and smoothly cover and 
conform to the ankle and the contiguous portions 
of the foot and leg exposed above the under-shoe. 
As now marketed it is equipped with a collar, or 
cuff, which may be turned down to add to its attrac¬ 
tiveness, or worn up to afford additional protection 
for the leg and stocking well above the ankle. 

As stated, the “Shuglov” is made of very light, 
flexible, and somewhat elastic material—for the most 
part of thin, vulcanized, sheet rubber, either with, or 
without, a lining. When a lining is provided, it is 
made of a lightweight, stretchable material. 

It is distinctly not of the low, or Oxford type of 
shoe, but is of the high-shoe type. The District 
Court correctly placed the “Shuglov” in the galosh 



family—the high type of overshoe. 

When initially placed upon the market, it wa^ un¬ 
equipped with a cuff (rec. 41)—was much like the 
article on the last illustrated in Fig. 13 of Defend¬ 
ant’s Exhibit 5 (rec. 51). It was also unproyided 
with a lining (rec. 37). 

Later, to the top edge of its 1 ‘ upper,” a wide band, 
constituting a collar, or cuff, was vulcanized. This 
band extends entirely around the top edge of the 
upper, and is designed to be worn in an upfight 
position, as shown in Fig. 17, or turned down, as 
shown in Fig. 21 of the Riley patent (rec. 52). | 

A difficult manufacturing problem was involved 
in insuring that the wide collar, when turned up, 
would remain in a smooth condition, and would 
closely embrace the leg, but this was solved by Riley, 
and constitutes one of the features of his patent, as 
set forth in line 110, page 3, and line 21, page 4, and 
as claimed in claims 10 and 14 (rec. 42). 

Mr. Holmes testified that the “Shuglov” was'first 
brought to his attention when he was with John 
Wanamaker’s, and that he recognized it— 

“* * * as a very unusual galosh, because of 
the lightness of it and the fact that it was of 
rubber. * * * I immediately noticed that it; did 
not have a lining in it and it would be rather 
difficult for the woman to slip on over her 
shoe, especially if she had a rubber heel, j* * * 
As they were the first of this kind thatj had 
been made and that I had seen, we slipped 
them on three or four girls. However^ we 
were satisfied that it was a product of merit 
and we bought some” (rec. 36-37). 
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As subsequently marketed, the “Shuglov” was 
provided with a thin, stretchable, lining, and 
equipped with a wide band serving as a collar, or 
cuff, as stated. 

This cuff yiever serves as a shoe horn. On this 
point Mr. Holmes testified: 

“I do not find that it is equipped with any 
part which serves as a shoe horn because if a 
woman puts this shoe on she does not take a 
hold of it by the cuff. She takes hold of it 
down here (indicating). She can put it on 
easily; it is more practical; it is safer. * * * 

“I have never seen a shoe horn used with a 
shoe that has a flexible part that approxi¬ 
mates in flexibility this Shuglov, Plaintiff’s 
Exhibit 3” (rec. 37). 

Mr. Griffith testified on the point as follows: 

“Q. Does this cuff on the Shuglov, Plain¬ 
tiff’s Exhibit 3, ever act as a shoe horn? 

“A. No, sir” (rec. 42). 

“Q. Or serve that purpose? 

44 A. No, sir.’' 

There is no countervailing evidence on this point. 

The cuff never acts as a brace for the counter, or 
any other portion of the shoe, or for preventing it 
from splitting. Mr. Griffith’s testimony on this 
point is as follows : 

“Q. Does it have any purpose as a brace 
for bracing the back portion of the shoe and 
preventing it from splitting? 

“A. It does not, neither when it is turned 
up or turned down” (rec. 43). 

When turned down, the cuff stands away from the 
contiguous portion of the upper of the shoe, and, 
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consequently, can not possibly act as a brace, and 
there is no strain placed upon the upper which wbuld 
tend to make it split, or require bracing. 

When turned down the purpose of the cuff is 
wholly ornamental. An object not ascribed in the 
Moore patent to the “flap, or lip. - ’ 

When turned up, the cuff manifestly does noti af¬ 
ford protection either for the foot, or the ankle.! It 
serves to protect the leg and the stocking well above 
the ankle. It is at all times, when turned up and 
when turned down, far above the heel portion, or 
counter, of the shoe. It never occupies a position 
below the edge of the heel portion, or counter, ofj the 
shoe. Its movement never takes place about thejtop 
edge of the heel portion, or counter, of the shoe.! 

Appellant in the statement occurring on pag^ 17 
of its brief misquotes the Riley patent, as followb: 

i 

“(h) And in saying the ‘cuff ’ is ‘associated 
with the top edge of the rubber,’ it duplicates 
the specification of the patent in suit before 
quoted, which says, line 63, the line of turning 
of the flap ‘corresponds with the upper edge 
of the ordinary rubber.’ ” 

What the Riley patent actually says is: 

“A wide cuff 39 is preferably associated 
with the top edge of the upper. 79 

I 

Not “rubber,” as in appellant’s misquotation^ 

It is appellant’s position that this collar, or (juff, 
corresponds to the “flap, or lip,” of the Moorej in¬ 
vention. 

Manifestly the “Shuglov,” as marketed initially 
—unequipped with the collar, or cuff—served to pro- 
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tcct the foot, ankle, and leg contiguous to the ankle, 
to a much greater extent than these parts could pos¬ 
sibly be covered in any position of the Moore ‘‘flap, 
or lip.” 

Therefore, if there is any similarity in the pro¬ 
tective feature between the “flap, or lip,” of the 
Moore patent, and the “Shuglov,” it must be found 
in the latter entirely apart from the collar, or cuff. 

There is no similaritv structurally, or function- 
ally, between the “Shuglov” cuff, or collar, and the 
Moore “flap, or lip.” 

The dissimilarity between the thing of the Moore 
patent and the “Shuglov” could hardly be better 
established than by the reception accorded the two 
articles by the public and manufacturers of foot¬ 
wear. 

The Moore article was pronounced impracticable 
and was never adopted by any manufacturer, or 
placed on the market, whereas the “Shuglov” was 
adopted by The Miller Rubber Company, and its 
popularity with the public was so great that in two 
years the sales amounted to approximately three 
and a half million dollars, and today it is a standard 
article of women’s wear. 

Claims of the Patent in Suit Are Extremely 

Limited. 

Each of the three claims of the patent is by ex¬ 
press words specifically limited to a flap which is 
shiftable “from a position below the top edge of 
the heel portion to one above the same.” That is, 
from the “brace” position to the “shoe horn” posi¬ 
tion. 
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In addition, claims 2 and 3 by express word$ are 
specifically limited to this “movement taking xj>lace 
about the top edge of the heel portion.” 

As stated by the District Court, by express words 
claims 1 and 2 are not limited to a rubber, or * ‘ gum¬ 
shoe.” Thev are broad enough to cover a leather 
shoe. 

But all the claims contemplate a low shoe w}th a 
stiff counter, or a shoe not embodying a flexible 
upper, since, as stated, a shoe horn would have no 
function at all in association with a shoe other than 
a low slioe having a relatively stiff counter. 

Neither could the “flap, or lip,” perform the foot 
and ankle protection function, if it were attached to 
the top of the upper of a high shoe, because the upper 
itself would serve such purpose. 

Appellant in its brief states that only claim 3 peed 
be considered by this court (brief, p. 7). 

Appellant argues that because claim 3 specifies 
“a rubber shoe,” the claim includes a shoe o^ the 
familiar “Arctic,” or “galosh” type. 

Manifestly, “rubber shoe,” as used in the cl^im, 
is synonymous with “gum-shoe,” and connotes ex¬ 
actly the same thing as the word “rubbers,” iij the 
title of the patent, and the word “rubbers,” iri the 
phrase “have invented a certain new and juse- 
ful Improvement in Rubbers and with the words 
“rubber shoe” in the description starting line 9 of 
the patent, reading as follows: 

! 

| 

“The ordinary rubber shoe which has a 
heel portion, that is of the Oxford styl0, is 
troublesome to put on by reason of the close, 
or snug fit of the heel portion to the ^hoe, 
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because of the contact of the shoe heel with 
the top edge of the heel portion of the rub¬ 
ber * * V’ 

Moore stated that by “low quarter rubbers” he 
meant “the ordinary rubber shoe” (rec. 31). 

The drawing of the patent illustrates no other sort 
of shoe, and it is self-evident that Moore was not 
only not concerned with any other kind, but his 
“hap, or lip,” is functionless with any other kind. 

The contention at bar that “rubber shoe” of claim 
3 was intended to connote an “Arctic,” or galosh, 
type of shoe, is, therefore, specious. 

It is perfectly manifest that when one puts on an 
“Arctic,” or a galosh, by reason of the flexible up¬ 
per, open down the front, there is no contact or 
interference of one’s shoe heel with the top edge 
of the heel portion, or counter, of such overshoe, 
which would make the use of a shoe horn desirable. 

One, in drawing the galosh over the leather shoe, 
will ordinarily catch hold of the top portion of the 
flexible “upper” thereof. This same “upper” pro¬ 
tects the foot and the ankle. This is also true of 
the “Shuglov” (rec. 37, 42). 

There is no countervailing evidence on this point. 

The law governing the interpretation of claims is 
well settled, and is accurately stated by Judge Wool- 
ley, speaking, with his usual clarity, for the Circuit 
Court of Appeals for the Third Circuit, in the recent 
case of Elevator Supplies Co. vs. Graham & Norton, 
44 Fed. (2d) 354, wherein he quotes with approval 
from the frequently cited case of Burr vs. Duryee, 1 
Wall. 531,17 L. Ed. 650, as follows: 



“An infringement ‘is a copy of the tHing 
described in the specification of the patbnt, 
either without variation or with such varia¬ 
tions as are consistent with its being in Sub¬ 
stance the same thing.’ ” 

In Lyon vs. Boh, 1 Fed. (2d) 48, Judge Learned 
Hand said: 

“Now a patent must show how the invention 
is to be practiced and is valid only to the| ex¬ 
tent that it does. It is idle for a patentee ljater 
to insist that it occupied more room in th^ art 
than he disclosed, because his specifications 
were cast in the optional. Such equivocation 
will not avail to amplify what was described 
only as a possibility” 

i 

In Anakin Lock Works vs. Dillon Lock Wbrks, 
292 Fed. 45, the Circuit Court of Appeals for the 
Eighth Circuit quoted with approval from Sejwall 
vs. Jones, 91 U. S. 171, 23 L. Ed. 275, as follows :| 

I 

“Infringement involves substantial iden¬ 
tity, and to constitute an infringement the de¬ 
vice made and used by defendant musi be 
such as substantially to embody the patentee’s 
mode of operation, and thereby to attain the 
same kind of result, in substantially the same 
kind of way, as was reached by the device of 
the plaintiff. ’ ’ ; 

The Supreme Court of the United States, inj the 
recent case of American Fruit Growers, Inc., vs. 
Brogdex Co., 283 U. S. 1, 75 L. Ed. 801, said as fol¬ 
lows: 
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‘ 4 The claims of a patent must always be ex¬ 
plained by and read in connection with the 
specification.” 

There is nothing contrary to the principle stated 
in these cases in the decision of Mr. Justice Groner 
in Isherwood vs. Newport News, cited at page 11 of 
appellant’s brief. 

The last-named case was for an accounting for 
royalties. 

The defendant was a licensee under plaintiff’s 
patent. The court said: 

“Having used the patent and having ob¬ 
tained the benefit of its use, defendant will not 
now be heard to declare its invalidity.” 

Recognizing the soundness of this rule of law, the 
defendant sought to have certain limitations im¬ 
posed upon the claims which would exclude from 
the purview thereof ten vessels out of thirty-three 
which it had built. The court found that there was 
nothing in the specification of the patent which 
would tend to limit the invention to the structural 
features which the defendant desired to have im¬ 
posed upon the claims, and therefore said: 

“To hold that it is so restricted would be to 
read into the patent conditions which are not 
to be found in its claims, and this no court 
may properly do.” 

In the case at bar, the court necessarily must go 
to the specification and drawings of the patent to 
interpret the language of the claims; not to read 
words into the claims, but to ascertain what the lan¬ 
guage of the claims means. 
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All limitations appearing on the face of a claim 
must be given effect. 

Elyria vs. I. T. S. Rubber Co., 263 Fed. 979. 

I. T. S. Rubber Co. vs. Essex, 272 U. S. !429, 
71 L. Ed. 335. 

i 

The claims cannot be enlarged bv constructidn. 
Fulton vs. Powers, 263 Fed. 578. | 

What is meant in claim 3 by ‘‘rubber shbe?” 
What antecedent is there in the specification and 
drawings of the patent for that expression? 

There cannot be the slightest doubt what thej an¬ 
swer must be to that inquiry. The only “rubber 
shoe” disclosed in the specification is the corrpnon 
man’s low overshoe; the only “rubber shoe” dis¬ 
closed in the specification which presented the prob¬ 
lem that gave rise to the birth of the “flap, or lip,” 
was a low rubber shoe having a heel portion so ;stiff 
that it was difficult to put the rubber shoe on With¬ 
out the use of a shoe horn, and which was likely to 
split under strain. 

What is meant in claim 3 by “a position belovj the 
top edge of the heel?” What antecedent is there 
for that expression in the specification, or drawings? 

The top edge of the heel in the drawing is desig¬ 
nated 13, and the specification says (Is. 54-75) :i 

“To the upper edge of the heel-protedting 
portion 11 * * * is a flap, or lip 12, * 1 * * 
which along the line 13 that corresponds with 
the upper edge of the ordinary rubber, is 
adapted to be turned upward, or downward, 
so that in one case it occupies the raised posi- 
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tion shown in dotted lines in Fig. 1, and in full 
lines in Fig. 2, and in the other case the low¬ 
ered position shown in full lines in Fig. 1, 
where * * * it forms a brace, or reinforce¬ 
ment for the rubber around the back of the 

heel portion and supports it against strains 
# * * ?? 

Therefore there can be no question but the “ posi¬ 
tion below the top edge of the heel portion ” of claim 
3 is the position of the flap 12, as shown in full lines 
in Fig. 1 of the drawings, where it is below the upper 
edge of the heel portion, or counter, of the ordinary 
rubber, or “gum-shoe.” 

What is meant by “its movement taking place 
about the top edge of the heel portion”? What is 
the antecedent for that in the specification and 
drawings ? 

Manifestly this top edge is the upper edge, desig¬ 
nated 13, of the relatively stiff counter. 

The claim consequently is most specific, both in 
identifying the style of shoe to which the “flap, or 
lip,” is applicable, and the features of this “flap, 
or lip,” which permit it to function for its primary 
purpose of constituting a shoe horn, and its sec¬ 
ondary purpose of forming a substantial brace for 
the rear portion of the heel. 

Comparison of Claim 3 With the “Shuglov.” 

Specifically comparing the “Shuglov” with claim 
3 of the Moore patent—the claim selected by appel¬ 
lant as the best for his purpose—the following will 
be noted: 

The claim, as previously stated, calls for a “rub¬ 
ber shoe,” which connotes the ordinary rubber over- 
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shoe having a relatively stiff counter, or heel portlion. 

The “Shuglov” is an entirely different type of 
shoe. It belongs to the galosh, or “high” shoe type, 
characterized by a flexible upper, slit down the front, 
and equipped with suitable closing means for the 
slit. ! 

The claim requires a “flap,” or lip, shiftable from 
a position below the top edge of the heel. The col¬ 
lar, or cuff, of the “Shuglov” is permanently\ lo¬ 
cated above the top edge of the heel portion, or coun¬ 
ter, being in fact at the top of the “upper” of the 
galosh. 

The claim requires that the movement of the flap 
shall take place about the top edge of the heel 
portion of the shoe. The movement of the collar, or 
cuff, of the “Shuglov” takes place about the top 
edge of the “upper,” far removed from the counter, 

i 

or heel portion. 

The “Shuglov” is thus not only structurally radi¬ 
cally different from that required by the express 
language of the claims of the Moore patent, but it 
is equally foreign thereto functionally, as is at once 
apparent upon consideration being given to the func¬ 
tions wdiich have been ascribed to the Moore “flap, 
or lip.” I 

These, as stated, are as follows: 

(1) That of a shoe horn. The evidence is that the 
cuff of the “Shuglov” never serves that purpose 
(rec. 37, 42), and there is no countervailing evidence 
on the point. 

(2) As a brace for the back of the heel portion of 
the rubber. The evidence is that the cuff of the 
“Shuglov” never serves as a brace (rec. 43), $nd 
there is no countervailing evidence on the pointJ 
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(3) As a protection for a woman's dress, or skirt 
(rec. 29). The culY of the “Shuglov” obviously 
does not serve that purpose, and there is no evidence 
tending to establish that it does. 

(4) As a protection for a man’s trousers (rec. 
29). The “Shuglov” is exclusively an article of 
women’s wear. 

(5) For furnishing additional covering for the 
foot. The cuff of the “Shuglov” is attached to the 
“upper,” or leg portion, of the galosh, and can 
never serve as an additional covering for the foot, 
its sole protecting function is in connection with the 
leg of the wearer, well above the ankle. 

The protection function corresponding to that 
ascribed to the Moore “flap, or lip,” is performed 
not by the collar, or cuff, of the “Shuglov,” but by 
the “upper” thereof, just as it is performed by the 
upper of the ordinary “Arctic,” or galosh. 

For the foregoing reasons the decision of the Dis¬ 
trict Court is unassailable in the finding of non-in¬ 
fringement. 

Patentable Invention Could Not Be Involved in 
Equipping a Galosh with a Collar, or Cuff. 

As previously stated, the evidence is that, as mar¬ 
keted initially, the “Shuglov” was unprovided with 
a lining and unequipped with a collar, or cuff. Man¬ 
ifestly, patentable invention was not involved in 
supplying the article with a collar, or cuff, apart 
from the manufacturing procedure involved in in¬ 
suring that the wide, thin band of vulcanized rubber 
constituting such collar, or cuff, would, when in its 
turned-up position, embrace the leg and remain in 
an upright, smooth condition. 
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Therefore, if the Moore claims are inclusive of the 
“Shuglov,” they must necessarily be invalid. 

! 

i 

The Prior Art. 

i 

I 

The use of a reversible collar, or cuff, on an article 
of wearing apparel is practically as old as civiliza¬ 
tion ; a familiar thing, of which the court can lake 
judicial notice (Brown vs. Piper, 91 U. S. 37, 23 L. 
Ed. 200). j 

The collar on one’s coat is a sufficient example. 
When worn in turned-down position, it serves to 
give the coat a more finished and attractive appear¬ 
ance. Frequently, and particularly in inclement 
weather, it is turned up, for protecting the shirt 
collar and the neck of wearer. | 

The provision of a cuff, or collar, designed toi be 
worn either turned down, or turned up, is equally 
common and almost as ancient, in connection \yith 
footwear. 

I 

Cavaliers’ Boots . | 

i 

A good example of the cavaliers’ boot of Crom¬ 
well’s time is shown in Redfera’s 4 ‘Royal and His¬ 
toric Gloves and Shoes,” which pictures and de¬ 
scribes Captain Lenche’s boot, worn in the seven¬ 
teenth century (Deft’s. Exs. G, G-l, rec. ). This 
picture shows the upper of the article provided with 
a large cuff, which, in the description of this boot, is 
referred to as follows: 

I 

I 

“* * * the large bell-shaped top could be 

worn either as shown in the picture (turned 
down) or pulled up over the knee and thigh 
at the pleasure of the wearer. * * * The 
boot is of black leather; the bell top, appa^r- 
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ently originally buff, measures 10 inches 

across,' while at the bottom it is 17 inches; 
# # * 

The use of such a “bell/' or cuff, was very com¬ 
mon in connection with military boots worn during 
the seventeenth century (Defendant’s Exhibits G, 
G-l, G-2, G-3). 

Edward IV Boot. 

An ancient boot which, in the construction of its 
upper and cuff associated with the top of the upper, 
is more nearly a counterpart of the “Shuglov,” is 
illustrated on page 20 of “Fashions in Footwear” 
(Deft.’s Exs. G, G-2, rec. ). 

In this ancient boot the upper has a slit down the 
front, with which suitable closing means is associ¬ 
ated, and at the top of the boot there is a wide cuff 
substantially coextensive with the entire top edge 
of the upper. 

Gilbert Reversible Cuff , or Collar. 

A modern example of a reversible cuff, or collar, 
associated with the top edge of an article of footwear 
—a so-called “slumber slipper”—is clearly illus¬ 
trated in the July 19, 1905, issue of “The Shoe Re¬ 
tailer” (Def. Ex. F-l, poorly reproduced rec. 726). 

The manufacture and marketing of these Gilbert 
“slumber slippers” throughout the United States is 
fully set forth in the stipulation, Defendant’s Ex¬ 
hibit F (rec. 69-72). 

As set forth in this stipulation: 

“*i * * both in jobbing them (the i slumber 
slippers’) and in retailing the same, the re- 



35 


versible cuff, or collar, at the top of the ship¬ 
per was featured, attention being called to 
the fact that it was the intention of the manu¬ 
facturer of the slipper that this collar should 
be turned up to protect the ankle of the 
wearer of the slipper, or turned down to pro¬ 
vide an ornamental cuff at the top of the ship¬ 
per, when such protection was not desired” 
(rec. 72). ! 

The illustration forming a part of the advertise¬ 
ment shows the cuff turned down. Such cuff is des¬ 
ignated by the reference character “a.” The ad¬ 
vertisement says: “The turn-up collar will kkep 
ankles warm” (Defendant’s Exhibit F-l, rec. be¬ 
fore p. 223). 

To the extent that the claims of the Moore patent 
are readable upon defendant’s “Shuglov,” patent- 
able novelty in the subject-matter thereof is com¬ 
pletely negatived by this “slumber slipper.” 

There could, of course, be nothing of patentable 
invention in duplicating, on a rubber shoe, oif a 
leather shoe, a reversible cuff which before had been 
employed on a cloth, or a fabric shoe, for the sdme 
purpose. 

That is mere “double use.” 

In the very recent case of United States Hoffnian 
Machinery Corporation vs. Pantex Pressing Mach., 
44 Fed. (2d) 685, in reversing the District Court, the 
Court of Appeals for the Third Circuit said: 

“It is well settled that the application of an 
old process or machine to a similar or analo¬ 
gous subject with no change in the manner; of 
application, and without any substantially 
different result, wdll not sustain a patent (cit¬ 
ing many authorities). ” 
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In Dupont Vs. Dennison Mfg. Co., 18 Fed. (2d) 
317, Judge Carpenter, in the District Court for the 
Northern District of Illinois, held that there was no 
invention in making the old conventional dress 
shield out of crepe paper, saying in part as follows: 

* * to make an article out of a new 
material is not invention, unless some func¬ 
tion not inherent in the material itself results 
from such making; * * 

In New York Belting & Packing Co. vs. Sierer, 158 
Fed. 819, in finding invalid the Furness patent No. 
527,961, for a tile floor, or wall, composed of tiles of 
yielding material with interlocking joints, for lack 
of patentable invention in view of the prior art, 
which showed interlocking wall tiles of non-yielding 
material, the court said in part as follows: 

“The ordinary incident of elastic com¬ 
pounds is the capacity for expansion and 
compression. Employing this material in any 
known form of tile—interlocking or other 
form—involved no essential novel use. The 
result was a marked improvement but there 
was no original conception. ‘But the substi¬ 
tution of one material for another, which does 
not involve change of method nor develop 
novelty of use, even though it may result in a 
superior article, is not necessarily a patent- 
able invention.’ Florsheim vs. Schilling, 137 
U. S. 64, 76,11 Sup. Ct. 20, 24, 34 L. Ed. 574.” 

The court also cited, in support of its view, Phil¬ 
lips vs. Detroit, 111 U. S. 604, 28 L. Ed. 532, and 
Brown vs. District of Columbia, 130 U. S. 87, 99, 32 
L. Ed. 863. 

The latter case is, of course, interesting here be¬ 
cause it went to the Supreme Court of the United 
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States from a decision of the Supreme Court of the 
District of Columbia, where the decree appealed 
from was affirmed. The main question was whether 
the quality of invention resided in paving blocks 
made of wood of a certain construction, over paying 

l 

blocks of stone. The court said: 

i 

I 

“The blocks of the Lindsay patent (prior 
art) are of the same shape as those of Cowing 
(patent in suit), but are of stone, while the 
latter are of wood, but this was nothing more 
than the substitution of one material for an¬ 
other without involving a new mode of con¬ 
struction or developing anything substan¬ 
tially new in the resulting pavement (citation 
of authorities).” j 

I 

Hotchkiss et al. vs. Greenwood et al., 11 How. 348, 
13 L. Ed. 683, is a frequently cited case on this same 
point. The rule of law stated in these cases is,|of 
course, perfectly familiar to this court. 

i 

i 

Watkins on Overshoe (rec. 78). j 

i 

| 

A rubber overshoe having an extension projecting 
upwardly above the line which would define the top 
edge of the counter, or heel portion, of the usual rub¬ 
ber overshoe, is disclosed in the Watkinson patent, 
No. 144,810, Nov. 18,1873. This patent does not spe¬ 
cifically say that such extension may be turned down, 
but obviously it is a function inherent in the article. 

There is a striking similarity between the over¬ 
shoe pictured in the Watkinson patent and th^t 
shown in Figure 2 of the Moore patent in respect to 
the heel portion of each. 

Manifestly a patent would not be valid which 
would have the effect of precluding one who might 
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have a pair of the Watkinson overshoes from turn¬ 
ing back the uppermost part of the rear portion of 
this shoe for any purpose desired. 

Olmstead Overshoe ( rec. 84). 

Another low rubber shoe with a protective exten¬ 
sion B integral with its heel, or counter, is plainly 
shown in the Olmstead patent, No. 198,901, granted 
January 1, 1878. This extension B could probably 
not be used to “brace'’ the counter, but it exhibits 
all other features of Moore’s “flap, or lip.” 

Reversible Collars in General. 

In addition do the items referred to on this point, 
we might direct attention to the following: 

Patent No. 137,032, Scharl, March 18, 1873 (rec. 
80), showing a band E, which is certainly analogous 
to a cuff, which is designed to occupy either one of 
two positions—a turned-up position, or a turned- 
down position. 

Patent No. 1,012,675, Major, December 26, 1911 
(rec. 99), which shows a flap, or cuff, 16, designed to 
be turned up for adding to the attractiveness of the 
article or turned down to afford protection to the 
wearer. 

Variety of “Flaps, or Lipson Footwear. 

A great variety of “flaps, or lips,” integral with 
the upper edge of both low shoes and high shoes is 
shown in connection with the identified footwear il¬ 
lustrated in “Histoire des Cordonniers” (Deft’s. 
Exs. G, G-3, rec. ). 
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Conclusion. 

i 

Construing the claims in accordance with the plain 
intendment of their terms, the patent in suit is asj in¬ 
nocuous as the article disclosed therein. 

There is not a scintilla of evidence in the case, of 
anyone experienced in the foot-wear industry, Con¬ 
tradicting, or tending to contradict, the affirmative 
evidence that the Moore article is impractical. 

We have deemed it unnecessary to specifically con¬ 
sider the many statements of fact made in appel¬ 
lant’s brief which we conceive to be unfair, or |not 
justified by the evidence, or to point out as fully as 
might be done the utter irrelevancy here of appel¬ 
lant’s repetition of a quotation from a classic £nd 
his extracts from the more prosaic decisions of the 
courts. 

The case is a very simple one. It was given care¬ 
ful consideration by the District Court, and we 
submit that his decree should be sustained. 

Respectfully submitted, 

| 

William F. Hall, 

Lyon & Lyon, 

Attorneys for Appelled. 
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MEMORANDUM RE “GAYTEES” 

i 

l 

i 

! 

i 

May It Please the Court: 

I am in receipt of letter from Mr. Charles J. William¬ 
son, appellant’s attorney in the above entitled case, 
stating, inter alia , that he has handed 4 ‘to the Chief 
Justice and the four associate Justices the copy of 
the United States Rubber Company advertisement in 
‘Hearst’s International Cosmopolitan for October 
1932,’ referred to on page 28 of my brief * j * 
along with a copy of this letter * * V’ 

Mr. Williamson further states that he knows I will 
not object to this procedure, particularly in view of my 

i 

i 

i 
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reference to current newspaper advertisements show¬ 
ing tlie sale in all department stores of slippers pro¬ 
vided with reversible cuffs (such as the child’s slipper 
equipped with a reversible cuff which I submitted at 
the argument). 

This article submitted bv Mr. Williamson was not 
referred to at all in the evidence taken during the trial 
of the case before Judge Adkins, but T do not object to 
its consideration by this court, provided, in respect 
thereto, the court considers the following: 

(1) The article disclosed in the advertisement, iden¬ 
tified by the name “Gavtees”, plainly belongs to the 
galosh, or high shoe, family. It is not equipped with 
a shoe-horn “lip or flap,” or any sort of a reversible 
cuff or collar. 


The Moore invention consisted in adding to the stiff 
heel, or counter, of low quarter rubbers —as distin¬ 
guished from a galosh" (tr. 31)—a “lip, or flap,” 
primarily to serve as a shoe horn, and also so contrived 
that it will act as “a substantial support, or brace, for 
the heel portion of the rubber” (patent, Is. 72-75 and 
Is. 101-102). 

(2) The “Gaytee” is provided with a flexible, and 
presumably a stretchable, upper , as well as a heel por¬ 
tion of like material and consequently there is no neces¬ 
sity for the use of a shoe horn therewith—either an 
attached shoe horn or the usual separate shoe horn. 
Like every galosh, whether the top of its upper is 
equipped with a reversible collar, or cuff, or not, it 
affords full protection for the foot and the ankle and 
it also affords protection for a portion of the leg above 
the ankle. Were it equipped with a cuff it would afford 
protection for an additional part of the leg but not 
additional protection for either the foot, or the ankle. 
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(3) Tlie “Gaytee” is quite similar to the Miller 
“Shuglov,” when the latter is unequipped with a re¬ 
versible cuff, except that, apparently the “Gaytee” jis 
not open down the front and therefore can not be 
drawn over the shoe with the same facility. 

Like the “Shuglov,” it is an article of womens 
wear, having the same featherweight, glove-fittidg, 
stylish, properties which gave the “Shuglov” ijts 
amazing vogue. The Gaytee is totally dissimilar to the 
gum-shoe with its stiff counter, or heel portion, which 
was an outstanding characteristic of men’s rubbers 
in 1914 and is dissimilar to any other style of shoe 
requiring a shoe horn. 

(4) This “Gaytee” is in the same category with t|ie 
overshoe disclosed in the Watkinson patent, No. 14-jl,- 
S10, Nov. 18, 1873, in respect to the provision of a 
heel portion, or counter, and an integral extension, pr 
upper, above the heel portion, which might be turned 
down, were one desirous of doing this, as was demon¬ 
strated to the court with the sample rubber overshoe 
marked in evidence “Defendant’s Exhibit 1-1, shoe il¬ 
lustrative of Exhibit I.” (Exhibit 1 is the Watkinspn 
patent.) 

(5) This “Gaytee,” being of the galosh, or “ Arctic” 

family, does not belong to the class of articles referred 
to in the Moore patent in suit. In addition to describ¬ 
ing his flap as applicable to the ordinary rubber shpe, 
Moore says that it is “also applicable to similar 
shapes of footwear, such as slippers, or footwear of 
the Oxford style.” (Pat. lines 39-41.) ; 

Thus Moore specifically says that the rubber shjoe 
his patent is concerned with is of the slipper, or Ox¬ 
ford type. The “Gaytee,” like the “Shuglov,” is not 
of the slipper or Oxford type. 
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The Moore patent does not purport to cover a shoe 
having a flexible upper, whether the shoe is made of 
rubber, fabric, or leather, but it does purport to be 
concerned with slippers, or footwear of the Oxford 
type, irrespective of the material of which the dipper 
mav be made. 

Manifestly, the primary purpose of the Moore “lip, 
or flap,’'—the shoe horn function—is not realized 
when the lip is associated with any article of foot¬ 
wear having the flexible upper common to all high 
shoes, galoshes, Arctics and the like. 

% Neither is the brace function of Moore’s “lip or 
flap” obtained, save when this lip is so made that when 
turned down it will, through its elasticitv, snuglv hug 
the rear of the heel, or counter. 

Nothing of the sort is suggested in the “Gaytee” 
article submitted by Mr. Williamson or possible of 
realization either with the “Gavtee” or the “Shnglov.” 


Respectfully submitted, 

William F. Hall, 

Attorney for Appellee. 




